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SQUARING AFFIRMATIVE ACTION 
ADMISSIONS POLICIES WITH FEDERAL 
JUDICIAL GUIDELINES: A MODEL FoR THE 
TWENTY-FIRST CENTURY 


LESLIE YALOF GARFIELD* 


INTRODUCTION 


The new debate over affirmative action threatens to severely curtail 
the steady increase in student diversity on campuses across the country. 
Beginning in 1964, when Congress enacted the Civil Rights Act,’ 
schools of higher education, including law schools,? slowly adopted 
special admission policies in an attempt to assemble student bodies 
diverse in race and ethnicity. These policies generally permit admission 
committees to expand consideration of a candidate beyond the tradi- 
tional objective admission criteria of grades and standardized test scores 
and to consider race, gender, ethnicity and past experience in admission 
decisions. Such ‘‘diversity admission policies’* yield classrooms with 
larger racial and ethnic populations than do admission programs that 





* Associate Professor of Law, Pace University School of Law. The author gratefully 
acknowledges the helpful comments of Professors Donald L. Doernberg, Bennett Gersh- 
man, Lissa Griffin, Kristine Knaplund, Stuart Madden, Michael Mushlin and Randolph 
Scott-McLaughlin and the research assistance of Debra Hope Willens and Stephen Berman. 

1. Civil Rights Act of 1964, Pub. L. No. 88-352, 78 Stat. 252, (codified at 42 U.S.C. 
§ 2000d (1989)). 

2. This article will discuss the conflict law schools face when attempting to square 
diversity admission policies with admission policies based on test score results and past 
academic performance. The scope of this article is limited to law school admissions 
because of the nature of the statistical analysis concerning performance on standardized 
‘‘objective’’ tests like the Law School Admissions Test (LSAT). This article is similarly 
applicable to any educational selective admission program where admission based on 
standardized tests does not yield a diverse student body. 

3. Courts, scholars and educators sometimes refer to diversity admission policies as 
affirmative action policies since such policies grant preferential treatment in a manner 
consistent with the goals of affirmative action programs. See Regents of the Univ. of Cal. 
v. Bakke, 438 U.S. 265, 98 S. Ct. 2733 (1978); Hopwood v. Texas, 861 F. Supp. 551 
(W.D. Tex. 1994); Frances Lee Ansley, Race and the Core Curriculum in Legal Education, 
79 Cat. L. REv. 1512 (1991); James E. Washburn, Beyond Brown: Evaluating Equality in 
Higher Education, 43 Duke L.J. 1115 (1994). 
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primarily consider objective test scores, since some minority students 
are less successful on standardized tests.* 

Diversity admission policies are increasingly called into question as 
the nation evaluates race-based preference programs. Some define these 
programs and policies as preferential treatment, while others consider 
them the only viable means of supporting qualified minorities and 
women. Recently, two federal courts have struck down race-based 
preference programs at institutions of higher education,> and Senate 
Majority Leader Robert Dole announced his plan to eliminate prefer- 
ential treatment for women and minorities.* At the same time, two 
federally funded commissions announced findings that women and 
minorities are continually under-represented in management areas and 
that college enrollment lags for minority applicants.’ 

The Supreme Court has articulated the constitutional criteria that 
race-based preference policies must satisfy under the Equal Protection 
Clause, but has not yet approved a diversity admission policy. Instead, 
the Court and several lower courts have rejected challenged diversity 
programs.® However, it is possible to construct a diversity admission 
policy that satisfies the equal protection criteria identified by the courts. 

This article will highlight the legal limitations law schools confront 
when adopting diversity admission policies in light of the new judicial 
climate that disfavors considering non-traditional race criteria in the 
admission decision process. Part I highlights the difficulty law schools 
face when trying to admit a fully diverse class under the traditional 





4. See infra notes 8-14 and accompanying text. Many scholars have criticized the 
LSAT as being culturally biased. See generally Mark Kelman, Concepts of Discrimination 
in General Ability Job Testing, 104 Harv. L. REv. 1158 (1991); Leslie Espinoza, Empow- 
erment and Achievement in Minority Law Student Support Programs: Constructing 
Affirmative Action, 22 U. Micu. J.L. REF. 281 (1989); Portia Y.T. Hamlar, Minority 
Tokenism in American Law Schools, 26 How. L.J. 443 (1983); David M. White, An 
Investigation into the Validity of Cultural Bias of the Law School Admissions Test, in 
TOWARDS A DIVERSIFIED LEGAL PROFESSION 66, 81-93 (David M. White ed., 1981); Gary 
Peller, Frontier of Legal Thought III: Race Consciousness, 1990 DukE L.J. 758 (1990); 
Thomas J. Ginger, Affirmative Action: Answer for Law Schools, 28 How. L.J. 701 (1985); 
John E. Morrison, Colorblindness, Individuality, and Merit: An Analysis of the Rhetoric 
Against Affirmative Action, 79 Iowa L. REv. 313 (1994); Stephanie Wildman, Integration 
in the 1980s: the Dream of Diversity and the Cycle of Exclusion, 64 Tut. L. REv. 1625 
(1990). 

5. See Podberesky v. Kirwan, 38 F.3d 147 (4th Cir. 1994) (invalidating a race-based 
scholarship program tied to the admissions process); Hopwood v. Texas, 21 F.3d 603 
(5th Cir. 1994)(invalidating a law school diversity admissions policy). 

6. Edmund L. Andrews, Courts Stall F.C.C. Program for Women and Minorities, 
N.Y. Times, Mar. 16, 1995, at A22; Steven A. Holmes, Programs Based on Sex and Race 
are Challenged, N.Y. Times, Mar. 16, 1995, at A1, A22. 

7. Peter T. Kilborn, For Many in Work Force, ‘‘Glass Ceiling’’ Still Exists, N.Y. 
TIMES, Mar. 16, 1995, at A22. 

8. Regents of the Univ. of Cal. v. Bakke, 438 U.S. 265, 98 S. Ct. 2733 (1978); 
Podberesky v. Kirwan, 956 F.2d 52 (4th Cir. 1992) [hereinafter Podberesky I]; Podberesky 
v. Kirwan, 38 F.3d 147 (4th Cir. 1994) [hereinafter Podberesky II]; Hopwood v. Texas, 
861 F. Supp. 557 (W.D. Tex. 1994). 
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application process. Part II discusses the judicial response to voluntary 
diversity admission policies and other race-based preference policies 
and defines the appropriate standard for court review. Part III proposes 
a model diversity admission policy. Part IV analyzes this model policy 
under the Court’s strict scrutiny test. 


I. THE NATURE OF THE PROBLEM 


Conventional law school admission procedures rely heavily on an 
applicant’s Law School Admissions Test (LSAT) and undergraduate 
grade point average (UGPA).° Statistics reveal that minority law appli- 
cants often do not perform as well on the LSAT as do their non- 
minority counterparts.*® Thus, when law schools set an LSAT or UGPA 





9. See Robert Kiltgaard, Merit at the Right Tail: Education and Elite Law School 
Admissions, 64 Tex. L. REv. 1493, 1505 (1986)(book review). All law schools accredited 
by the American Bar Association (ABA) are required to use the LSAT or a similar test 
in the admissions process. See ABA STANDARDS (1994). The LSAT is used by all accredited 
law schools as an admissions indicator. See Ginger, supra note 4, at 706. 

Most law schools use an admissions index calculated by the Law School Admissions 
Service (LSAS), combining a student’s LSAT score, UGPA and undergraduate ranking. 
See Ginger, supra note 4, at 704-05. Most law schools set a minimum index number 
below which non-minority students may not be admitted. The LSAT combined with the 
UGPA seems to be fairly predictive of Law School success. LSAC RESEARCH REPORT SERIES 
PREDICTIVE VALIDITY OF THE LSAT [hereinafter LSAC Report]. See also Hamlar, supra note 
4, at 494 (LSAT increased school’s ability to predict who would succeed in first year of 
law school). Although some criticize the LSAT, others contend that ‘‘the LSAT is a good 
predictor of the rate of completion of law Study.’’ Developments: Minority Attrition in 
Law School, 37 J. LEGAL Epuc. 144 (1987). 

At a minimum, law students with similar UGPAs and LSATs seem to perform in a 
similar academic range. LSAC Report, supra note 9. ‘‘The LSAT is used because it 
predicts first-year grades, and does so about as well for minority students as for whites.”’ 
Ginger, supra note 4, at 706. 

10. At most institutions, minority students present LSAT scores which rank below 
the majority students. Anthony Scanlon, The History and Culture of Affirmative Action, 
1988 B.Y.U. L. Rev. 343, 353 n.54 (1988). For example, in 1994, the average LSAT score 
of African American applicants was a 149 as compared to a 158 for Caucasian students. 
The average UGPA of African American students was 2.91 as against 3.25 for Caucasian 
students. Telephone Interview with Robert Carr, Director of Data Services, Law School 
Admissions Council (June 12, 1995). Moreover, Caucasians, as a group, comprised 86% 
of the applicants achieving a 160 or above on the LSAT while only 14% of all minorities 
achieved a 160 or above. 

The average LSAT and UGPA of students registered in ABA law schools for 1988-89 and 
1993-94 were: 
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range for admittable students, proportionally fewer minority candidates 
meet these standards than do their ‘‘majority’’ peers. These admission 
practices do not yield a diverse entering class." 

In response to the lack of diversity that an objective admissions 
standard yields, most law schools have established special admission 
policies to open the application process to minority students with less 
competitive LSATs or UGPAs.” The practice has been to deviate from 
the standard LSAT/UGPA formula and to consider race, ethnic heritage 
or national origin as an additional criterion for admission.** This has 








Ethnic Number LSAT UGPA 
Classification of Applicants ’88-89/'93-94 *88-89/'93-94 
88-89 /’93-94 





American Indian 198 320 31:2 3.00 3.09 





African American/ 2,433 3432 28.1 2.82 2.94 
Black 





Caucasian/White 35,108 33,174 35.9 158 3.19 3.25 





Chicano/Mexican 444 710 31.6 154 2.99 3.09 
American 





Hispanic 1,030 1357 32.3 154 3.06 3.13 





Pacific Islander/Asian 1,445 2618 35.0 157 3.17 3.24 





Puerto Rican 212 591 30.9 148 3.00 3.14 





























Law Services Minority Data Book 47, Table V-I (Law School Admissions Services Inc., 
1990); Telephone Interview with Robert Carr, Director of Data Services, Law School 
Admissions Council (June 12, 1995). Compare sources cited, supra note 4. 

11. See infra notes 153-56 and accompanying text. 

12. Law schools have created affirmative action admission policies since 1968. Scan- 
lon, supra note 10, at 363. See United States v. Fordice, 505 U.S. 717, 112 S. Ct. 2727 
(1992) (noting that although Title VI requires higher educational institutions to remedy 
prior segregation regarding admissions policies, hiring decisions remedial programs and 
special recruitment, it is the admissions policies that really help to diversify). 

13. See Henry Ramsey, Affirmative Action at American Bar Association Approved 
Law Schools: 1979-1980. 30 J. LEGAL Epuc. 377, 411-12 (1980); Ann Kornhauser, Success 
Breeds Tension; Georgetown a Pioneer in Minority Recruitment, LEGAL TimEs p.10 (Apr. 
22, 1991)(highlighting Georgetown University’s decision to consider more than UGPAs 
and test scores in admitting students and the school’s affirmative action program). In 
response to concerns regarding fairness, schools are experimenting with new ways to 
achieve diversity among their students. The University of California at Berkeley has 
developed a socioeconomic approach that places more emphasis on class than race. 
Stanford University gives special consideration to minority applicants once basic academic 
and personal achievement requirements have been met, as well as to athletes and children 
of alumni, faculty and staff. 

A different standard in college athletics now has become accepted. In 1981 when 
Patrick Ewing, a seven foot basketball center, was admitted to Georgetown University, 
no significant protest resulted over the possibility he was taking another more qualified 
student’s spot. Georgetown admitted Ewing despite an acknowledged reading and writing 
problem and stipulated that daily tutoring, including reading, explaining of material, 
and assistance in writing and proofreading papers be provided. David S. Broder, Is this 
Affirmative Action?, WasH. Post, Mar. 8, 1981, at C7 (Op-ed). 
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stimulated judicial and administrative challenges by non-minority ap- 
plicants to whom law schools have denied admission.* 

As long as schools place primary importance on objective criteria 
standards for admission, they will be unable to diversify their entering 
classes. Furthermore, diversity admission policies potentially violate 
Equal Protection. The challenge for law schools is to construct a policy 
that meets the goals of diversity without violating the rights of others. 
Legislators’ recent efforts to abolish affirmative action policies threaten 
law schools’ ability to satisfactorily diversify the classroom." 


II. JUDICIAL REVIEW 


A. The Supreme Court’s Review of a Diversity Admission Policy: 
Regents of the University of California v. Bakke" 


Law school diversity admission policies are challenged under the 
Equal Protection Clause on the grounds that the policies grant prefer- 





14. See Hopwood v. Texas, 861 F. Supp. 557 (W.D. Tex. 1994). See also infra text 
accompanying notes 132-41; Office of Civil Rights Letters of Findings, Case No. 01-93- 
2005 (1993)(non-minority applicant unsuccessfully challenged University of Connecticut 
Law School’s voluntary diversity admission policy); Office of Civil Rights Letters of 
Findings, Case No. 01-92-2083 (1992)(Asian students unsuccessfully challenged Massa- 
chusetts Institute of Technology admission policy as discriminatory for setting minority 
goals that excluded Asian students where Asian students were most populous group of 
admitted students). 

15. See Jeff Leads, Jackson Urges Students To Back Affirmative Action, L.A. Times, 
June 10, 1995, at Bi; Abigail Thernstrom, A Class Backwards Idea: Why Affirmative 
Action For the Needy Won’t Work, THe Wasi. Post, June 11, 1995, at C01. One state 
has taken non-legislative action towards abolishing affirmative action. On July 20, 1995, 
the University of California Board of Regents adopted two resolutions that have the 
potential to change the future of the University of California school system. In response 
to California Governor Pete Wilson’s call to eliminate affirmative action in education, 
the Board of Regents voted on resolutions entitled ‘Policies Ensuring Equal Treatment”’ 
in relation to admissions to University of California schools and the University’s em- 
ployment and contracting practices. Cal. Bd. of Regents Res. SP-1 & SP-2 (July 20, 1995). 

Resolution SP-1 prohibits the University of California from ‘‘using race, sex, color, 
ethnicity or national origin as criteria for admission to the University or to any program 
of study’’ after January 1, 1997. Cal. Bd. of Regents Res. SP-1, § 2 (July 20, 1995). 
Furthermore, not more than 75% or less than 50% of any entering class shall be admitted 
based solely on grades. Id. § 5. The Board of Regents may consider economic disadvantage 
or other anti-social influences against an individual. Id. § 4. The resolution passed by a 
vote of 14 in favor, 10 against and 1 abstention. 

Resolution SP-2 mandates that as of January 1, 1996, race, color, sex, ethnicity, and 
national origin can no longer be used as criteria in employment and contracting practices. 
Policy Ensuring Equal Treatment—Employment and Contracting, Cal. Bd. of Regents Res. 
SP-2 (July 20, 1995). The resolution passed 15 in favor, 10 against. Id. 

The University of California School system is the first in the nation to take such steps 
towards revamping affirmative action programs. See Amy Wallace & Dave Lesher, UC 
Regents, in Historic Vote, Wipe Out Affirmative Action Diversity, L.A. Times, July 21, 
1995, at A1. Commentors speculate that enforcement of the resolutions will drastically 
decrease the number of Black and Latino students at the Universities. Id. Conversely, 
the Asain student population will rise. Id. 

16. 438 U.S. 265, 98 S. Ct. 2733 (1978). 
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ential treatment to some applicants. The Court has formulated equal 
protection tests that vary depending on the particular class of persons 
to which the challenged program allegedly grants preferential treat- 
ment.’? Where a policy grants benefits to a particular group based on 
race, it is inherently suspect and is therefore subject to strict scrutiny.”* 
Such was the case in Regents of the University of California v. Bakke 
where a plurality of Justices found the need to consider the Davis 
medical school admission policy under the “‘strictest scrutiny’’ since it 
provided a quota for minority applicants. 

Allen Bakke, a white male, unsuccessfully applied for admission to 
University of California at Davis (Davis) Medical School in 1973 and 
in 1974." He challenged the school’s 1973 admission policy, adopted 





17. The Court has adopted three levels for reviewing equal protection challenges: a 
rational basis or rational relationship standard, an intermediate standard, and a strict 
scrutiny standard. See JoHN E. Nowak & RONALD D. RoTuNDA, CONSTITUTIONAL LAw (4th 
ed. 1991). 

Under the rational basis standard, the Court must determine that government action 
has a rational relationship to a legitimate interest of government. The Court uses this 
standard to review a government classification under the equal protection guarantee when 
that classification is related to welfare benefits, property use, or business or personal 
activity that does not involve a fundamental constitutional right, suspect classification, 
or the characteristics of alienage, sex, or legitimacy. See Cleland v. National College of 
Business, 435 U.S. 213, 98 S. Ct. 1024 (1978) (considering restrictions on educational 
benefits of veterans); Lyng v. Castillo, 477 U.S. 635, 106 S. Ct. 2727 (1986) (considering 
eligibility restrictions of Food Stamp Benefits); Hodel v. Indiana, 452 U.S. 314, 101 S. 
Ct 2376 (1981) (considering the restriction of private property use under the Federal 
Surface Mining and Reclamation Act); Exxon Corp. v. Governor of Maryland, 437 U.S. 
117, 98 S. Ct. 2207 (1978) (considering state control of retail gasoline price). 

A reviewing court will uphold a challenge under the intermediate standard of review 
if it finds that the classification bears a substantial relationship to an important interest 
of government. The court will use the intermediate standard when reviewing gender and 
illegitimacy cases. See Reed v. Reed, 404 U.S. 71, 92 S. Ct. 251 (1971) (considering 
gender preference in Idaho probate statute); Clark v. Jeter, 486 U.S. 456, 461, 108 S. Ct. 
1910, 1914 (1988) (considering paternity action on behalf of an illegitimate child). Prior 
to Adarand v. Pena, 115 S. Ct. 2097 (1995), courts used this standard in reviewing 
federal racial affirmative action cases. See Metro Broadcasting, Inc. v. F.C.C., 497 U.S 
547, 110 S. Ct. 2997 (1990) (considering a minority preference policy in awarding new 
licenses). 

The Court now uses the strict scrutiny standard to review government classifications 
based on race or national origin. See Adarand, 115 S. Ct. 2097 (considering a federal 
minority business preference program); City of Richmond v. Croson, 488 U.S. 469, 109 
S. Ct. 706 (1989) (considering local government ordinance granting preference for city 
contract awards based on race). 

18. See Adarand, 115 S. Ct. 2097; Regents of the Univ. of Cal. v. Bakke, 438 U.S. 
265, 98 S. Ct. 2733 (1978). See also infra text accompanying notes 52-82. 

19. Bakke, 438 U.S. at 276, 98 S. Ct. at 2741. In 1973, Mr. Bakke received a benchmark 
score of 468/500, but his application was late, and after his application was completed, 
no applicants in the general admission pool were admitted with a score below 470/500. 
At that time four seats in the special admission program were open, although Mr. Bakke 
was not considered for these seats. Id. at 276, 98 S. Ct. at 2741. Mr. Bakke wrote to the 
Associate Dean and Chairman of the Admissions Committee, Dr. George H. Lowrey, to 
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in an effort to diversify its entering class, on the grounds that it operated 
to exclude him from the school on the basis of his race. Bakke chal- 
lenged the policy as violative of the Equal Protection Clause,”° the 
California Constitution,?1 and Title VI of the Civil Rights Act of 1964 
(Title VI). Davis’ admission policy divided applicants into two groups. 
One group was comprised of non-minority applicants who had achieved 
a minimum 2.5 UGPA, while the other group contained all minority 
applicants.?*? The school set aside a certain number of seats for appli- 
cants in each of the groups.** Individuals from the general applicant 





protest the admissions quotas. In 1974, Mr. Bakke applied early and received high marks 
from a student interviewer, but received low marks from the faculty interviewer who, 
coincidentally, was Dr. Lowrey. Dr. Lowery gave him his lowest score of 86, making his 
total score 549/600. (There was one additional interviewer in 1974, so the total score 
was 600, as opposed to 500 in 1973.). Under the special admission program, applicants 
were admitted with significantly lower credentials than Mr. Bakke. Id. at 277, 98 S. Ct. 
at 2741. 

20. U.S. Const. amend. XIV, § 1, reads: 

No State shall make or enforce any law which shall abridge the privileges or 
immunities of citizens of the United States; nor shall any State deprive any 
person of life, liberty, or property, without due process of law; nor deny to 
any person within its jurisdiction the equal protection of the laws. 

21. Cau. Const. art. I, § 7, reads: 

No special privileges or immunities shall ever be granted which may not be 
altered, revoked, or repealed by the Legislature; nor shall any citizen, or class 
of citizens, be granted privileges or immunities which, upon the same terms, 
shall not be granted to all citizens. 

22. Title VI of the Civil Rights Act of 1964, 42 U.S.C. § 2000d (1989), reads: 

No person in the United States shall, on the ground of race, color, or national 
origin, be excluded from participation in, be denied the benefits of, or be 
subjected to discrimination under any program or activity receiving Federal 
financial assistance. 

23. Bakke, 438 U.S. at 274-75, 98 S. Ct. at 2739-40. Each applicant in the non- 
minority group was evaluated on the basis of his or her UGPA, MCAT score and 
observations made during a personal interview conducted by a member of the Admissions 
Committee. The Committee automatically rejected non-minority applicants whose UGPA 
fell below 2.5. In contrast, the committee referred minority student applications to a 
Special Admissions Committee comprised mainly of members of minority groups. This 
Committee rated minority applicants in a manner similar to the applicants in the general 
applicant pool, except that a 2.5 UGPA did not serve as a ground for summary rejection. 
Thus, all minority applicants were considered for admission by the Special Admissions 
Committee, regardless of their UGPA. Id. 

With the exception of the minimum UGPA for non-minorities, students were evaluated 
for admissions based on the same general criteria. However, each of the two Admissions 
Committees operated in a vacuum and did not compare its applicants to the other 
applicant group. The Special Admissions Committee did not rate or compare minority 
applicants to the non-minority applicants but could accept or reject applicants based on 
failure to meet course requirements or other specific deficiencies. The Special Admissions 
Committee continued to recommend applicants until the number set by faculty vote were 
admitted. Id. at 273-75, 98 S. Ct. at 2739-40. 

24. Id. at 275, 98 S. Ct. at 2740. In 1968, when the overall class size was 50, the 
faculty set aside eight seats for minorities. In 1971, the overall class size was expanded 


to 100, and in 1973, the number of seats set aside for minorities was expanded to sixteen. 
Id. 
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pool could not fill seats from the minority applicant pool, even if seats 
were available.” 

When Davis rejected Bakke in 1973, four seats reserved for applicants 
from the minority pool were unfilled while the seats for the general 
admission pool were filled.?* Davis rejected Bakke again in 1974 al- 
though the school accepted minority applicants with lower test scores.”’ 
Following the second rejection, Allen Bakke sued Davis and the Regents 
of the University of California in state court.” 

The trial court found that Davis’ admission policy was a racial quota 
and held that it violated the California and United States Constitutions, 
as well as Title VI.2° The California Supreme Court affirmed. Applying 
strict scrutiny, it concluded that the program violated the Equal Pro- 
tection Clause because it was not the least intrusive means of achieving 
the school’s compelling goals. The court further found that the program 
did not pass state constitutional scrutiny or the Title VI challenge.*° A 
majority of the court concluded that an entity is prohibited from 
considering race in programs that use government funds.** Thus, the 
court ordered Davis to admit Bakke into its medical school. Upon the 
state’s appeal, the Supreme Court granted certiorari.* 

The Supreme Court, considering both the Equal Protection Clause 
and Title VI, affirmed the California Supreme Court’s decision.** How- 
ever, the Court was sharply divided. Justices Brennan, White, Marshall 
and Blackmun concluded that Title VI permits federally funded entities 
to enact programs or policies that assist minority groups to gain equal 
access to programs more easily available to Caucasians.** However, Title 





25. Id. at 272-76, 98 S. Ct. at 2738-40. 

26. Id. 

27. Id. at 277, 98 S. Ct. at 2741. 

28. Bakke sued for mandatory injunctive and declaratory relief. Id. at 277, 98 S. Ct. 
at 2741-42. 

29. Id. In reaching its conclusion, the trial court emphasized that minority applicants 
in the program were rated only against one another and that 16 places out of the class 
of 100 were reserved exclusively for minorities. Id. at 278-79, 98 S. Ct. at 2742. 

30. Bakke v. Regents of the Univ. of Cal., 553 P.2d 1152 (1976). The California 
Supreme Court ordered UC-Davis to admit Mr. Bakke to the Medical School, since the 
school was unable to demonstrate that the plaintiff would not have been admitted in the 
absence of the challenged program. Id. at 1172. 

31. Bakke, 438 U.S. at 299, 98 S. Ct. at 2753. 

32. Id. at 281, 98 S. Ct. at 2743. 

33. Bakke at 271, 98 S. Ct. at 2738. A majority of the Supreme Court agreed that 
Davis must admit Bakke. At the Supreme Court level, UC Davis maintained that there 
was no private right of action under Title VI. Id. at 282, 98 S. Ct. at 2744. However, 
although the Court reached its decision based on the Equal Protection argument, it still 
recognized that a private right of action might exist under Title VI. Because the issue 
was not argued or decided below, the Court chose not to address ‘‘this difficult issue.”’ 
Id. at 283, 98 S. Ct. at 2745. The Court also did not address the issue of whether private 
plaintiffs under Title VI must exhaust administrative remedies prior to bringing legal 
action. Id. at 283-84, 98 S. Ct. at 2745. 

34. Id. at 325, 98 S. Ct. at 2766. 
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VI and the Civil Rights Act do not take precedence over the Constitu- 
tional protection of the Equal Rights Clause and thus such programs or 
policies are valid only to the extent that they are coterminous with the 
Fourteenth Amendment.*® 

Justice Powell, writing for the majority, acknowledged the need to 
ensure that Title VI programs do not violate the rights of Caucasians, 
but found that the Davis program violated the Equal Protection Clause.** 
Chief Justice Burger, and Justices Stevens, Stewart and Rehnquist joined 
in his conclusion that the program was invalid. Chief Justice Burger, 
and Justices Stevens, Stewart and Rehnquist, however, did not consider 
the constitutional issue since they concluded that the program violated 
Title VI.*7 Thus Justice Powell cast the ‘‘swing’’ vote and wrote the 
plurality opinion. 

The proper standard of review for the Davis program was of signifi- 
cant concern to the five Justices who considered the program on 
constitutional grounds. Those Justices concluded that the Davis policy 
included ‘‘a classification based on race and ethnic background”’ be- 
cause the policy permitted the Davis admission committee to treat 
applicants differently based on race.** Justice Powell’s opinion pointed 
out that programs or policies with ‘‘benign’’*® racial classifications are 
only permissible if they withstand the Court’s exacting scrutiny.*° Thus, 
he would have permitted the Davis admission policy if it were ‘‘pre- 
cisely tailored to serve a compelling governmental interest.’’** 





35. Id. The Justices would have found that the Davis program did not violate the 
Equal Protection Clause. Id. 

36. Id. at 320, 98 S. Ct. at 2763. 

37. See generally id. at 408-22, 98 S. Ct. at 2808-14. 

38. Id. at 289, 98 S. Ct. at 2747. 

39. The Court has written that ‘‘benign carries with it no independent meaning, but 
reflects only acceptance of the current generation’s conclusion that a politically acceptable 
burden, imposed on particular citizens based on race is reasonable’’ to correct for general 
discrimination. Metro Broadcasting v. F.C.C., 497 U.S. 547, 564-65, 610, 110 S. Ct. 
2997, 3008-09, 3033 (1990). For an in-depth discussion of benign racial classifications, 
see Roy L. Brooks, The Affirmative Action Issue: Law, Policy, Morality, 22 U. Conn. L. 
REv. 323 (1990). 

40. Bakke, 438 U.S. at 290, 98 S. Ct. at 2748. The Petitioners argued that the 
affirmative action admissions policy should not be subject to strict scrutiny since it was 
challenged by a white male and not by a member of a historically discriminated class of 
people. Justice Powell disagreed with this theory, recognizing that although the laws of 
discrimination are founded on a ‘‘two-class’’ theory of Black and White Americans, the 
Equal Protection Clause assures all persons the protection of equal laws regardless of the 
status of their particular racial or ethnic group. Id. at 294-95, 98 S. Ct. at 2750-57. See 
Yick Wo v. Hopkins, 118 U.S. 356, 369, 6 S. Ct. 1064, 1070-71 (1886). In their 
concurrence, Justices Brennan, White, Marshall and Blackmun agreed with Justice Powell, 
adding that the affirmative action admission policy did not mandate strict scrutiny but 
that such a program is permissible if the court finds ‘‘(1) that there has been some form 
of discrimination against the preferred minority groups by society at large and (2) that 
there is no reason to believe that the disparate impact sought to be rectified by the 
program is the product of such discrimination.’ Bakke, 438 U.S. at 365-69, 98 S. Ct. at 
2786-88. 

41. Bakke, 438 U.S. at 299, 98 S. Ct. at 2753. Justice Powell also wrote that ‘‘in 
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Justice Powell found a compelling governmental interest existed in 
attaining a diverse student body.*? A diverse student body contributing 
to a robust exchange of ideas is a constitutionally permissible goal on 
which a race-conscious university admissions program may be predi- 
cated.** However, although the Constitution does not bar admission 
policies from introducing race as a factor in the selection process, 
Powell wrote that preferring members of any one group for no reason 
other than race or ethnic origin is discrimination on its own.** The 
Davis admission policy, which set aside a specific number of seats for 
students in identified minority groups, unfairly benefited the interest 
of a victimized group at the expense of other innocent individuals, and 
therefore, violated the Equal Protection Clause.** Additionally, its prac- 
tice of having separate admissions sub-committees review minority and 
non-minority candidates inappropriately insulated applicants from com- 





order to justify the use of a suspect classification, a State must show that its purpose or 
interest is both constitutionally permissible and substantial, and that its use of the 
classification is ‘necessary . . . to the accomplishment’ of its purpose or the safeguarding 
of its interest.’’ Id. at 305, 98 S. Ct. at 2756 (quoting In re Griffiths, 413 U.S. 717, 721- 
22, 93 S. Ct. 2851, 2854-55 (1973)). See also Loving v. Virginia, 388 U.S. 1, 11, 87 S. 
Ct. 1817, 1823 (1967); McGlaughlin v. Florida, 379 U.S. 196, 85 S. Ct. 283, 290-91 
(1964). 

42. Attainment of a diverse student body is related to academic freedom. Bakke, 438 
U.S. at 311-12, 98 S. Ct. at 2759-66. 

43. Id. at 311-12, 98 S. Ct. at 2759-60. Justice Powell noted that educational excellence 
is widely believed to be promoted by a diverse student body. Id. at 313, 98 S. Ct. at 
2762. 

44. Id. at 307, 98 S. Ct. at 2757 (‘‘We have never approved a classification that aids 
persons perceived as members of relatively victimized groups at the expense of other 
innocent individuals in the absence of judicial, legislative, or administrative findings of 
constitutional or statutory violations.’’). 

Title VI clearly establishes that where there is a need to overcome the effects of past 
racially discriminatory or exclusionary practices engaged in by federally funded institu- 
tions, race conscious action is required to accomplish the remedial objectives of Title VI. 
Id. at 307-09, 98 S. Ct. at 2757-58. Justices Brennan, White, Marshall, and Blackmun 
agreed with this, stating that ‘‘[Title VI] does not bar the preferential treatment of racial 
minorities as a means of remedying past societal discrimination to the extent that such 
action is consistent with the Fourteenth Amendment.’’ Id. at 328, 98 S. Ct. at 2767. 

45. Id. at 307, 98 S. Ct. at 2757. Justice Powell upheld the California Supreme Court’s 
decision that the special admissions program was unlawful, and that Mr. Bakke was to 
be admitted to Medical School, but reversed the decision enjoining the Medical School 
from considering race in admissions. Id. at 325, 98 S. Ct. at 2766. Chief Justice Burger, 
and Justices Stewart, Rehnquist, and Stevens, in a concurring opinion, agreed that the 
policy was unlawful because it unfairly favored one group over another. Id. Justices 
Brennan, White, Marshall, and Blackmun concurred in the holding and dissented in 
part, as they did not believe that Allen Bakke should be admitted to the Medical School 
or that quotas should be maintained. Id. at 379, 98 S. Ct. at 2793. They joined in Parts 
I and V-C, and White joined in part III-A. Id. at 328, 98 S. Ct. at 2767. Along with 
Justice Powell, Justices Brennan, White, Marshall, and Blackmun upheld the use of race . 
in the admissions process, while Justices Burger, Stevens, Rehnquist, and Stewart con- 
sidered the issue irrelevant to this case. See RON SIMMONS, AFFIRMATIVE ACTION: CONFLICT 
AND CHANGE IN HIGHER EDUCATION AFTER Bakke 1-2 (1982). 
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parison against the entire admissions pool.** For these reasons, Justice 
Powell concluded that the Davis admissions policy violated the Equal 
Protection Clause and therefore was constitutionally impermissible. 

Justice Powell’s opinion did not preclude schools from considering 
race as a factor in instances where a program is free from clear racial 
preference or goals. Race or ethnic background may be considered a 
“‘plus’’ in the admissions process.*” Thus, although Powell invalidated 
the program, his opinion makes clear that he would not necessarily 
invalidate all affirmative action admission programs.“ 

Although the Court invalidated the Davis admission policy, a majority 
of the Court agreed that there are certain instances where race-based 
preference policies or affirmative action policies are permissible. Justices 
Brennan, White, Blackmun and Marshall agreed with Justice Powell 
that there is a compelling interest in ameliorating or eliminating, where 
feasible, the disabling effects of identifiable discrimination.*® Encour- 
aging diversity in the student population is a compelling interest that 
is sometimes permissible even if such action results in unequal treat- 
ment.®*° The Court reasoned that the non-minority student would greatly 
benefit, and his or her educational training would be enhanced, by 
having the opportunity to learn, study and discuss academic informa- 





46. Bakke, 438 U.S. at 315, 98 S. Ct. at 2761. 

47. Id. at 317, 98 S. Ct. at 2762. For example, assume two applicants, one minority 
and one non-minority, have the same UGPA and MCAT scores. Under Justice Powell’s 
opinion, an admissions committee can offer admission to the minority applicant before 
it offers admission to the non-minority applicant since a diversity viewpoint ‘‘plus”’ 
UGPA and MCAT score is of more value to the school than a non-diversity viewpoint 
and the same ‘‘objective’’ test scores. 

48. Justices Brennan, White, Marshall and Blackmun agreed with Justice Powell that 
the State has a legitimate interest in an admission program that includes the competitive 
consideration of race and ethnic origin. The Justices disagreed with Justice Powell’s 
conclusion and held that the Davis policy survived strict scrutiny. Thus, according to 
the dissenters, there are certain instances where federally funded entities can enact race- 
based programs. Davis’ purpose of ‘‘remedying the effects of societal discrimination . . . 
where there is a sound basis for concluding that minority under-representation [in the 
medical profession] is substantial and chronic, and that the handicap of past discrimi- 
nation is impeding access of minorities to the Medical School’’ is a sufficient compelling 
governmental interest. Id. at 362, 98 S. Ct. at 2784. Justice Brennan wrote that ‘‘no 
decision of this court has ever adopted the proposition that the Constitution must be 
colorblind.’’ Id. at 336, 98 S. Ct. at 2771. In his opinion, Congress would not have 
adopted the Civil Rights Act, which encourages the elimination of discrimination, while 
at the same time ‘forbidding the voluntary use of race-conscious remedies to cure 
acknowledged or obvious statutory violations.’’ Id. The Court has held that under certain 
circumstances the remedial use of racial criteria is not only permissible but is required 
to eradicate constitutional violations. See Board of Educ. v. Swann, 402 U.S. 43, 91 S. 
Ct. 1284 (1971)(invalidating a statute forbidding the assignment of students to school on 
the basis of race because it would hinder the implementation of remedies necessary to 
accomplish desegregation in the school). 

49. Bakke, 438 U.S. at 325, 98 S. Ct. at 2766. 

50. Id. at 307, 98 S. Ct. at 2757. 





906 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 22, No. 4 


tion with students from diverse backgrounds.** However, while race- 
based programs are sometimes permissible, a majority of the Court held 
that specific goals or quotas are always impermissible to achieve di- 
versity or to dismantle past discrimination. 

Bakke gave some guidance to educational institutions aiming to 
dismantle the effects of discrimination.** A majority of the Court rec- 
ognized the University’s right to select students who would best con- 
tribute to the ‘‘robust exchange of ideas.’’** In this light, the Court 
viewed the Davis admission policy as seeking to achieve a goal that is 
of paramount importance to the fulfillment of its mission and, in fact, 
as serving an important governmental interest.°> However, ethnic di- 
versity is only one element in a range of factors a university may 
properly consider in attaining the goal of a heterogeneous student 
body.*® 


B. The Supreme Court’s Current Strict Scrutiny Test 


Since Bakke, the Court has not reconsidered the constitutional valid- 
ity or the appropriate level of review for race-based admission policies.*’ 





51. Id. Students with pro-civil rights voices are silenced by professors who speak to 
the contrary and do not call on them. Students need to hear in the classroom about ‘‘law 
in everyday terms and fit to human needs”’ and not about ‘‘law insulated from cultural 
and intellectual diversity, and law focused on cumbersome sieges to the Constitution 
rather than on personal accountability and responsible, legal administration.’’ Dennis 
Graham Combs, Preachers of the Bar, N.Y. TimEs, June 13, 1993, at E19. 

52. Bakke, 438 U.S. 265, 98 S. Ct. 2733 (1978). 

53. Id. at 316-17, 98 S. Ct. at 2761-62. ‘‘[T]he attainment of a diverse student body 
. . . is a constitutionally permissible attainable goal for an institution of higher education.”’ 
Id. at 311-12, 98 S. Ct. at 2759. 

54. Id. at 313, 98 S. Ct. at 2760 

55. Id. 

56. Id. at 314, 98 S. Ct. at 2760. The Court acknowledged that the importance of 
diversity may be greater at the undergraduate level than at the medical school level, 
where the focus is on ‘‘professional competency,’’ but concluded that the ‘‘contribution 
of diversity is substantial’? even at this level, because doctors provide services to a 
‘‘heterogeneous population.’’ Bakke, 438 U.S. at 313-14, 98 S. Ct. at 2760. The Court 
also noted that while law schools focus on gaining legal skills and knowledge, this focus 
“cannot be effective in isolation from the individuals and institutions with which the 
law interacts ....’’ Id. at 314 (quoting Sweatt v. Painter, 339 U.S. 629, 634, 70 S. Ct. 
848, 850 (1950)). 

57. Since Bakke, courts rarely have heard challenges against schools claiming that 
an affirmative action admission policy violated Title VI and the Equal Protection Clause. 
A plaintiff did not have standing unless he or she could prove actual harm. The Court 
recently relaxed the standing requirement. In Northeastern Florida Chapter of the Asso- 
ciated Gen. Contractors of America v. City of Jacksonville, 113 S. Ct. 2297 (1993), the 
Court determined whether a Jacksonville program requiring that ten percent of all 
construction contracts go to Minority Business Enterprises was constitutional. The chal- 
lenge was brought by the Northeastern Florida Chapter of the Associated General Con- 
tractors of America (Northeastern). The City of Jacksonville argued that Northeastern did 
not have standing, as it could not show actual harm. The Court held that in cases where 
members of one group were made to have a more difficult time obtaining benefits, the 
members of that group did not have to show an injury in fact. Instead, in order to prove 
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However, through a series of cases considering the validity of race- 
based preference programs in the employment context, the Court has 
articulated a clear definition of strict scrutiny. The current test has 
evolved from Bakke, which held that a race-preference program survives 
strict scrutiny if it is ‘‘precisely tailored to serve a compelling inter- 
est,’’* to the present day test of evaluating whether the program is 
narrowly tailored to achieve a compelling governmental interest.*® 

In 1987, the Court more clearly articulated the strict scrutiny test for 
race-based programs in the workplace in United States v. Paradise.© 
Paradise considered the constitutionality of a one-black-to-one-white 
promotion plan that the Alabama Department of Public Safety adopted 
pursuant to a district court consent decree. The consent decree required 
the Department of Public Safety to institute this plan as an interim 
measure to ensure the promotion of black state troopers.*' The plan 
followed years of court battles and ineffective consent decrees in re- 
sponse to the Department’s ‘‘systematic and perpetual’’ discrimination 
against black state troopers.** Appellants challenged the consent decree, 
claiming the plan granted preferential treatment to Black state troopers, 
thereby violating the Equal Protection Clause.* 

Since its mandate to promote some state troopers based on race was 
a race-preference policy, the Court applied a strict scrutiny standard.“ 
The Court would uphold the decree only if it was ‘‘narrowly tailored 
to achieve a compelling governmental interest.’’® 





standing, the group only had to demonstrate that it had difficulty in obtaining the benefit. 
Such a showing was enough to demonstrate a prima facie case of denial of equal 
treatment. Id. at 2302. 

58. Bakke, 438 U.S. at 299, 98 S. Ct. at 2753. See also supra note 41. 

59. See City of Richmond v. Croson, 488 U.S. 469, 109 S. Ct. 706 (1989); Adarand 
v. Pena, 115 S. Ct. 2097 (1995); and text accompanying notes 72-75. 

60. 480 U.S. 149, 107 S. Ct. 1053 (1987). 

61. Id., 107 S. Ct. at 1055. 

62. Id. at 153, 107 S. Ct. at 1057. In 1972, the district court issued an order imposing 
a hiring freeze and ordering the Department to refrain from engaging in discriminatory 
employment practices, including promotions. Seven years after the initial decree, the 
court found that the Department had still not implemented a plan to increase minority 
candidate promotions. Thus, the court approved a second consent decree in which the 
parties agreed that the Department would administer a promotions exam to all applicants. 
Promotions would be granted based on performance on the exam. However, African 
American candidates performed disproportionately more poorly on the exam, and when 
the Department announced a need to promote fifteen new candidates, none of the African 
American candidates had performed well enough to be eligible for promotion. Id. at 163, 
107 S. Ct. at 1062. The United States objected to using the test for promotions and in 
1983, the district court ruled that the test had an adverse impact on African Americans. 
The district court subsequently ordered that, for a period of time, at least 50% of those 
promoted must be African American. The United States appealed the court’s order on 
the ground that it violated the Equal Protection Clause. The court of appeals affirmed 
the order and the United States appealed to the Supreme Court. Id. at 149, 107 S. Ct. at 
1053. 

63. Id. at 150, 107 S. Ct. at 1055. 

64. Id. at 167, 107 S. Ct. at 1064. 

65. See Wygant v. Jackson Bd. of Educ., 476 U.S. 267, 106 S. Ct. 1842 (1976). In 
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Paradise clearly articulated the narrowly tailored element of the strict 
scrutiny test. The Justices unanimously concluded that the appropriate 
considerations for finding whether a race-based program was narrowly 
tailored included: (1) the necessity for the relief and the efficacy of 
alternative remedies; (2) the flexibility and duration of the relief; (3) 
the relationship between the numerical goals and the relevant labor 
market; and (4) the impact of the relief on the rights of third parties.© 

The Justices agreed that the circumstances preceding the need for the 
consent decree, and the lower court’s decision to issue the decree, 
sufficiently demonstrated a compelling governmental interest in reme- 
dying past and present discrimination by a state actor.*’ Justice Brennan, 
with whom Justices Marshall, Blackmun and Powell joined, concluded 
that even under a strict scrutiny analysis, the one-black-to-one-white 
promotion requirement was permissible under the Equal Protection 
Clause.® Justice Powell, joined by Justice Stevens, concurred. These 
five Justices found that the one-black-to-one-white hiring program was 
narrowly tailored to achieve the goal of remedying proven discrimina- 
tion.® 

Paradise gave courts clear guidelines for evaluating race-based pro- 
grams. However, the Court’s conclusion that since the program survived 
strict scrutiny, there was no need to consider the appropriate level of 
Equal Protection review,” left open the question of whether strict 
scrutiny is always appropriate for race-based preference programs. When 


read together with Bakke, it seemed that the strict scrutiny test was 





Wygant, Justice Powell, in an opinion joined by Chief Justice Burger and Justices 
Rehnquist and O’Connor, referred to his language in Bakke to enunciate the present strict 
scrutiny test. The Court considered a collective bargaining agreement between the Board 
of Education and a teachers’ union that provided for layoffs by seniority where the 
percentage of minorities laid off would exceed the percentage of minorities employed at 
the time. The Board of Education justified this race-based policy on the need for diverse 
role models for its students. Justice Powell wrote that where race-based programs are 
concerned, the racial classification must be justified by ‘‘a compelling state purpose and 
the means chosen by the state to effectuate that purpose must be narrowly tailored.’’ Id. 
at 285, 106 S. Ct. at 1852. 

66. Paradise, 480 U.S. at 171, 107 S. Ct. at 1066. 

67. The Court upheld the district court’s order by a 5-4 margin and there was no 
majority opinion. Justice Brennan was joined by Justices Marshall, Blackmun and Powell 
in a plurality opinion. Powell concurred in the judgment, but concluded that the Court 
should not institute judicial remedies for proven de jure discrimination. However, he 
found that the Supreme Court’s school desegregation cases established the principle that 
lower courts have a reasonable degree of flexibility in fashioning remedies for proven 
government discrimination. The Justices also agreed that the program could be upheld 
if it was narrowly tailored to meet that interest. Id. at 185, 107 S. Ct. at 1073. 

68. Id. at 186, 107 S. Ct. at 1074. Stevens agreed with the result. The Court found 
that the race-conscious relief ordered by the district court was justified by a compelling 
governmental interest in eradicating the Department’s pervasive, systematic and obstinate 
discriminatory exclusion of Blacks. Id. at 166-70, 107 S. Ct. at 1063-66. 

69. Id. at 186, 106 S. Ct. at 1074. 

70. Id. at 166-67, 106 S. Ct. at 1063-64. 
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appropriate when reviewing benign discrimination race-preference pro- 
grams of state and local government. The Court clarified this uncertainty 
in 1989 in City of Richmond v. J.A. Croson Company,” which mandated 
the use of the strict scrutiny test for state and local government race- 
based affirmative action policies.” 

In Croson, the Court reviewed a plan that required a primary city 
contractor to award 30% of the amount of its contract to minority 
business enterprises (MBEs), defined as subcontractor businesses owned 
by members of certain minority groups.” Croson, a non-minority con- 
tractor, challenged the program as violative of Equal Protection.” Justice 
O’Connor wrote that a state or local affirmative action admission policy 
is subject to strict scrutiny.”> Justices Rehnquist, White, Kennedy and 
Scalia agreed with that portion of the opinion.”* Croson makes clear 
that the Court will uphold race-based preference policies under the 
Fourteenth Amendment only where there is a compelling governmental 
interest and where the program is narrowly tailored to meet the policy’s 
necessary objectives.”’ 

In June, 1995, the Supreme Court extended the rigorous strict scrutiny 
standard of review to federal race-based preference programs in Adar- 
and Constructors, Inc. v. Pena.”* Adarand considered the constitution- 
ality of a federal statute that granted financial incentives to prime 
contractors who awarded subcontracts to companies controlled by so- 
cially and economically disadvantaged individuals.” Adarand, a non- 





71. 488 U.S. 469, 109 S. Ct. 706 (1989). 

72. Id. at 494-96, 109 S. Ct. at 722-23. 

73. The statute identified ‘‘Black, Spanish-speaking, Oriental, Eskimos, or Aleuts’’ 
as minorities. Id. at 478, 109 S. Ct. at 713 (citing RicHMonp, Va., Crry Cope § 12- 
156(a)(1985)). 

74. Id. at 483, 109 S. Ct. at 716. 

75. Justice O’Conner wrote the opinion. Chief Justice Rehnquist and Justice White 
joined Justice O’Connor. Justices Kennedy and Scalia each concurred in separate opinions. 
Justice Stevens concurred in the decision but found it unnecessary to consider the 
appropriate standard of review. Justice Marshall wrote the dissent, which was joined by 
Justices Brennan and Blackmun. See id. at 537-38, 109 S. Ct. at 744-45. 

76. Id. at 475, 109 S. Ct. at 712. 

77. Id. at 517, 109 S. Ct. at 734. 

78. 115 S. Ct. 209 (1995). A 1993 decision foreshadowed the Court’s move toward 
applying the rigorous standard in a sweeping way. In Shaw v. Reno, 113 S. Ct. 2816 
(1993), the Court considered whether a state-created voting district, clearly drawn to 
ensure a Black majority, violated the Equal Protection Clause. Shaw considered the 
appropriate standard under which to review state legislation that created voting districts 
based on race. The Attorney General maintained that the Court should review the 
legislation under intermediate scrutiny, which the Court applied to all other ‘‘vote- 
dilution’’ cases. The majority disagreed and held that since the legislation clearly 
distinguished among citizens based on race, it potentially burdened one group in the 
interest of benefiting another, thereby threatening the ‘‘special harms’’ of race-based 
preference policies. Thus, the legislation must be subject to strict scrutiny. Id. 

79. Adarand, 115 S. Ct. at 2102. The Court considered policies promulgated under 
the authority of Section 8 of The Small Business Act, 15 U.S.C. §§ 631-656 (1994) (Act). 
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minority owned contracting company, challenged the federal program 
as violative of the Fifth Amendment, which provides that ‘‘no person 
shall . . . be deprived of life, liberty, or property, without due process 
of law.’’® 

Writing for the majority, Justice O’Connor first considered the appro- 
priate level of review for assessing whether the federal program was 
permissible.*! Prior to Adarand, Metro Broadcasting v. F.C.C.®? was the 
precedent. Metro Broadcasting held that ‘‘benign’’ federal racial clas- 
sifications need only satisfy intermediate scrutiny.®* Justice O’Connor 
suggested that the need for intermediate scrutiny may have evolved 
from the principle that the Fifth Amendment does not protect individual 
rights to the same extent as the Fourteenth Amendment.™ This was in 
sharp contrast to the Court’s requirement that the Equal Protection 
Clause demands strict scrutiny of ‘‘benign’’ state or local race-based 
preference policies.** A majority of the Adarand Court overruled Metro 
Broadcasting®* and held that the more stringent standard should apply 





The Act provides in part that it is the policy of the United States to provide ‘‘maximum 
practicable opportunity’ to small business concerns owned and controlled by socially 
and economically disadvantaged individuals engaged in contracting with federal agencies. 
Id. § 637(d)(1). 

80. U.S. Const. amend V. Adarand Constructors, Inc. is a Colorado-based highway 
construction Company. In 1989, the Central Federal Lands Highway Division of the 
United States Department of Transportation solicited bids for a Colorado highway con- 
struction project. Mountain Gravel Construction Co. (Mountain Gravel), a general con- 
tractor, solicited subcontract bids and then submitted to the government a bid for the 
entire job. Adarand Constructors submitted to Mountain Gravel the lowest bid to perform 
the guard rail construction work for the highway construction project. However, Mountain 
Gravel awarded the guard rail job to Gonzales Construction Co., a certified small business 
controlled by ‘‘socially or economically disadvantaged individuals.’’ Because Mountain 
Gravel awarded the bid to Gonzalez, it received payment by the federal government and 
was therefore able to submit a lower overall bid for the construction project than it could 
have had it accepted Adarand’s bid. The Government awarded Mountain Gravel the 
construction project. Adarand, 115 S. Ct. at 2102. 

81. Justice O’Connor delivered the majority opinion and was joined in part by Chief 
Justice Rehnquist, and Justices Kennedy, Thomas and Scalia. Justices Scalia and Thomas 
filed opinions concurring in part and concurring in the judgment. Justice Stevens filed 
a dissenting opinion in which Justice Ginsburg joined. Justice Souter filed a dissenting 
opinion in which Justices Ginsburg and Breyer joined. Justice Ginsberg filed a dissenting 
opinion in which Justice Breyer joined. Adarand, 115 S. Ct. at 2101. 

82. 497 U.S. 547, 110 S. Ct. 2997 (1990). 

83. Id. at 564-65, 110 S. Ct. at 3008-09 (concluding that ‘‘benign’’ federal racial 
classifications are permissible if ‘‘they serve important governmental objectives within 
the power of Congress and are substantially related to achievement of those objectives’’). 
See also Fullilove v. Klutznick, 448 U.S. 448, 491, 100 S. Ct. 2758, 2781 (1980)(finding 
a reviewing court must uphold federal race-based legislation if the objectives of the 
legislation are within the power of Congress and the limited use of racial and ethnic 
criteria, in the context presented, is a constitutionally permissible means for achieving 
the constitutional objective). 

84. Adarand, 115 S. Ct. at 2106. 

85. Id. at 2110. 

86. See also Fullilove, 448 U.S. 448, 100 S. Ct. 2758 (1980). 
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to all race-based preference policies, regardless of who implements the 
policy.*” The strict scrutiny test ‘“‘ensure[s] that the personal right to 
equal protection of the laws has not been infringed.’’® 

Adarand cited the strict scrutiny test language as controlling. A 
reviewing court must consider whether a ‘‘benign’’ racial classification 
serves a compelling governmental interest and is narrowly tailored to 
meet that interest.*° The Court did not pass on the legislation but 
instead remanded the case to be considered under the stricter standard.” 
Thus, Adarand does not define ‘‘compelling interest’’ or ‘‘narrowly 
tailored,’ nor does it provide further insight into when the Court would 
find that legislation survives strict scrutiny. 

Although Adarand imposed a stricter standard for all race-preference 
policies, several Justices noted that there may be instances where a 
policy will survive this rigorous test.°‘ The majority held that the 
government is not disqualified from acting in response to the unhappy 
persistence of both the practice and lingering effects of racial discrim- 
ination.*? The majority further tried to dispel the notion that ‘‘strict 
scrutiny is ‘strict in theory but fatal in fact.’’** Thus, despite recent 
claims that Adarand killed affirmative action,™ the reality may be quite 
the contrary. 

The Adarand decision is jurisprudentially sound. It extends the same 
standard of review to federal race-based policies that the Court previ- 
ously applied to state and local policies. Federal, state, and local 





87. Adarand, 115 S. Ct. at 2113. 

88. Id. Justice Stevens, in his concurrence, wrote that ‘‘nothing is inherently wrong 
with applying a single standard to fundamentally different situations, as long as that 
standard takes relevant differences into account.’’ Id. at 2122 (Stevens, J., concurring). 
Justice O’Connor stated that what Justice Stevens failed to recognize was that the 
specificity of the strict scrutiny test allows for various considerations, including which 
governmental entity is implementing the race-based preference policy. Id. at 2113. ‘‘The 
point of carefully examining the interest asserted by the government in support of a 
racial classification, and the evidence offered to show that the classification is needed, 
is precisely to distinguish legitimate from illegitimate uses of race in governmental 
decision making. . . . [T]he point of strict scrutiny is to differentiate between permissible 
and impermissible governmental uses of race.’’ Id. The court remanded the challenge 
for further consideration under this new test, and thus although Adarand reaffirms the 
test, it does not give guidance into specific elements that will meet the test. Id. at 2118. 

89. Id. at 2113. 

90. Id. at 2118. 

91. Id. at 2117. 

92. Id. 

93. Id. at 2117 (citing Fullilove, 448 U.S. at 519, 100 S. Ct. at 2795 (Marshall, J., 
concurring)). 

94. See Linda Greenhouse, The Supreme Court: Affirmative Action; Justices, 5 to 4, 
Cast Doubts on U.S. Programs that Give Preference Based on Race, N.Y. TIMES, June 13, 
1995, at A1; Charles Krauthammer, Never Mind the Court Decision: Affirmative Action 
Will Die in Legislatures, PrrrssuRGH Post-GAZETTE, June 19, 1995, at A8; Another Blow 
to Affirmative Action, St. Louis Post-DispatcH, June 14, 1995, at 6B. 

95. See Penda Hair, Adarand Case Doesn’t Kill Affirmative Action, THE DENVER Post, 
June 19, 1995 at B7. 
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entities®* enact race-preference policies in response to the same problem: 
discrimination in America. Additionally, these policies all have the 
same goal to diversify where diversity has not occurred absent some 
sort of regulation. Given the parallel in the ends and the means of 
these policies, it is justifiable that courts review these policies under 
the same rigorous guidelines. 

Furthermore, while the language of the Fifth and the Fourteenth 
Amendments is different, the guarantees are essentially the same. Fed- 
eral, state, and local governments, and any entities thereof, cannot 
impinge on individual liberties for the sake of some notion of past 
discrimination. Based on these guarantees, courts now require entities 
to demonstrate: (1) that there is a compelling need for a particular 
policy and (2) that the program is narrowly tailored to achieve its end 
action to rectify current disparity. Proponents of a particular ‘‘benign’’ 
race-based policy will do well to have their policy reviewed under 
strict scrutiny. If a policy survives such exacting review, it is clearly 
necessary and effective. The stringent review might, therefore, console 
even the most ardent affirmative action opponent. 

Unfortunately, while the Court has confirmed the proper standard of 
review for ‘‘benign’’ race-based preference policies, it has given little 
guidance in dealing with a particular program which meets the strict 
scrutiny standard. The Court has evaluated race-preference policies 
under the strict scrutiny test, thereby shedding some insight into when 
it deems a policy permissible. However, the Court has not suggested 
appropriate viable alternatives to impermissible race-based preference 
policies. In fact, it seems to have taken the approach that Justice Stewart 
took toward pornography in Jacobellis v. Ohio,” it will know a per- 
missible race-preference policy when it sees one; for the most part, 
however, the challenged race-preference policies ‘‘are not that.’’** This 
attitude has left law school admission committees and other institutions 
interested in enacting race-based preference policies in a quandry. 





96. An entity is any body receiving funding from a governmental unit. Thus, private 
law schools are governmental entities if such schools’ operational budgets are derived, 
in part, from government funds. See Bob Jones Univ. v. Johnson, 396 F. Supp. 597 
(1974). In Bob Jones, the district court in South Carolina considered whether veterans 
benefits could be terminated with regard to students receiving the federal assistance to 
attend Bob Jones University. At issue was whether the federal funding could be terminated 
since the tuition dollars were spent at an institution that did not comply with Title VI. 
Bob Jones claimed that the federal government could not force compliance with Title VI 
since it did not directly receive federal funding. The court ruled that the university, 
which included 221 students who during the year received benefits of approximately 
$397,800 under federal assistance programs for veterans, was a recipient of federal 
assistance within the meaning of the Civil Rights Act of 1964 and thus was governed by 
the law. Id. at 601. 

97. 378 U.S. 184, 84 S. Ct. 1676 (1964). 

98. With regard to whether a motion picture was pornographic, Justice Stewart wrote, 
“I know it when I see it and the motion picture involved in this case is not that.’’ Id. 
at 197, 84 S. Ct. at 1683. 
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Nevertheless, recent Court decisions lend guidance to determine when 
a reviewing court might find a compelling governmental interest and 
when a policy is narrowly tailored to that interest. 


1. Compelling Governmental Interest 


As a general rule, the Court has been unwilling to uphold race-based 
remedial programs unless the governmental entity can demonstrate 
present effects of past discrimination.*® The Court has carved out an 
exception where education is concerned. In Bakke, Justice Powell wrote 
that the educational interest in diversity is substantial and may support 
a state’s compelling governmental interest in enacting a race-based 
policy. The Court has not required evidence of discrimination in 
upholding educational race-based policies since educational diversity 
equally benefits all students, regardless of membership in a particular 
group. *? 

Justice Powell wrote that the benefits of diversity in education flow 
two ways: minority students are brought into the classroom and non- 
minority students benefit from hearing the voices of others.** He wrote 
that diversity is an essential element of education in undergraduate 
school and in graduate school.*** Quoting Sweatt v. Painter,’ Justice 
Powell concluded that legal learning is ineffective ‘‘in isolation from 
the individuals and institutions with which the law interacts.’’** 





99. See Wygant v. Jackson Bd. of Educ., 476 U.S. 267, 280, 160 S. Ct. 1842, 1850 
(1986); City of Richmond v. Croson, 488 U.S. 469, 489, 109 S. Ct. 706, 719 (1989). 

100. Regents of the Univ. of Cal. v. Bakke, 438 U.S. 265, 320, 98 S. Ct. 2733, 2763 
(1978). 

101. United States v. Fordice, 112 S. Ct. 2727 (1992); Bakke, 438 U.S. 265, 98 S. Ct. 
2733 (1978); Hopwood v. Texas, 861 F. Supp. 551, 570 (W.D. Tex. 1994). Under current 
law, the goal of diversity is sufficient by itself to satisfy a compelling governmental 
interest. See also Shurberg Broadcasting, Inc. v. F.C.C., 876 F.2d 902 (D.C. Cir. 1989), 
rev'd, 497 U.S. 547, 110 S. Ct. 2997 (1990). 

102. See Bakke, 438 U.S. at 313, 98 S. Ct. at 2760. Justice Powell wrote that ‘‘[aJn 
otherwise qualified medical student with a particular background ... may bring to a 
professional school . . . outlooks{ ] and ideas that enrich the training of its student body 
... and better equip[s] . . . graduates to render with understanding their vital service to 
humanity.”’ Id. at 314, 98 S. Ct. at 2760. An environment fostering robust exchange of 
ideas makes the goal of diversity of ‘‘paramount importance to the fulfillment of [a 
university’s] mission.’’ Id. at 313, 98 S. Ct. at 2760. 

103. Id. at 313, 98 S. Ct. at 2760. 

104. 339 U.S. 629, 70 S. Ct. 848 (1950). 

105. Bakke, 438 U.S. at 314, 98 S. Ct. at 2760 (quoting Sweatt, 339 U.S. at 634, 70 
S. Ct. at 850)). Since Bakke, various Justices have echoed Justice Powell’s opinion. In 
Metro Broadcasting, the Court considered the validity of F.C.C. policies granting pref- 
erential treatment based on race. Justice Brennan, writing for the majority, wrote that ‘‘a 
‘diverse student body’ contributing to a ‘robust exchange of ideas’ is a ‘constitutionally 
permissible goal.’’’ Id. at 567, 110 S. Ct. at 3010. In Wygant, where the Court reversed 
a decision upholding a bargaining agreement that limited the number of minority teachers 
the Board of Education would layoff in order to preserve the ratio of minority to non- 
minority faculty, four Justices recognized the compelling governmental interest in diver- 
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When considering whether there is a compelling governmental inter- 
est in enacting a race-based preference policy, the Court evaluates the 
intrusion of a particular policy on innocent individuals. When ‘‘erad- 
icating racial discrimination,’’ the Court may uphold policies whereby 
‘innocent persons may be called upon to bear some of the burden.’’*” 
However, any imposition must be strongly limited.” Thus in Wygant, 
a majority of the Court held that a preferential lay-off policy imposed 
too great a burden on others since it translated into the loss of existing 
jobs for some ‘‘innocent third parties.’’* Four Justices suggested that 
race-based hiring goals might be more acceptable than a lay-off program 
since such a policy only resulted in denial of a future employment 
opportunity and therefore was not as intrusive as the loss of an existing 
job.2° 

In contrast, where education is concerned, the Court has written of 
the value that non-minorities receive from diversity. Diversity enriches 
the training of a student body and better equips graduates to ‘‘render 
with understanding their vital service to humanity.’’° Unlike in the 
employment sector, where an ‘‘innocent third party’’ may lose a job or 
livelihood as a consequence of a race-based preference policy, the 
training through diverse voices stands to benefit the ‘‘innocent third 
parties’’ in the classroom. Thus, the Court’s finding of a compelling 
governmental interest in diversifying education, as opposed to requiring 


proof of past discrimination for race-based preference policies in the 
employment sector, is logical given the distinction between education 
and employment. 


2. ‘‘Narrowly Tailored to Meet the Policy’s Objectives’’ 


The Court’s application of the Paradise ‘‘narrowly tailored’’ test 
illustrates its general reluctance to validate race-based remedial policies 
absent strong proof that such policies are necessary and are the only 
means available to achieve a federally-funded entity’s compelling in- 
terest. The four-part test requires proof that there is a need for relief, 
that the policy is temporary, that there is a rational relationship between 
the goals of the policy and the population the policy seeks to assist, 
and that the policy does not unfairly favor one particular group.” 





sifying education. Justice O’Connor in her concurrence wrote that the ‘‘state interest in 
the promotion of racial diversity [in education] has been found sufficiently compelling.” 
Wygant v. Jackson Bd. of Educ., 476 U.S. 267, 286, 106 S. Ct. 1842, 1853 (1989). Justices 
Marshall, Brennan, and Blackmun in their dissent agreed with Justice O’Connor that the 
state has a compelling governmental interest in diversifying education. Id. 

106. See Wygant, 476 U.S. at 281, 106 S. Ct. at 1850. 

107. Id. 

108..Id. at 281, 284, 106 S. Ct. at 1850, 1852. Chief Justice Burger, and Justices 
Powell, Rehnquist, O’Connor and White reversed the decision of the Sixth Circuit. 

109. Id. at 281, 106 S. Ct. at 1850-57. 

110. Regents of the Univ. of Cal. v. Bakke, 438 U.S. 265, 314, 98 S. Ct. 2733, 2760 
(1978). 

111. See generally United States v. Paradise, 480 U.S. 149, 107 S. Ct. 1053 (1987). 
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Recent decisions illustrate the Court’s boundaries for the four elements. 


a. The Necessity of the Relief and the Efficacy of Alternative 
Remedies 


The Court will not uphold a benign race-based remedial policy unless 
the governmental entity enacting the policy demonstrates that the policy 
is necessary to achieve a compelling interest. Furthermore, the policy 
must be the least intrusive and most effective means to achieve the 
goals of the federally-funded entity’s program.*? In determining whether 
a program satisfies this element, the Court will consider the purpose 
the program is designed to serve, the policy reasons for the program 
and the availability of alternative relief." 

The Court has held that relief is necessary where a federally funded 
entity predicates professional advancement on tests that yield a variable 
achievement rate for different races or ethnicities.1* For example, 
Guardians Association v. Civil Service Commission of New York™ 
considered the necessity for an alternative to an examination-based 
police hiring program. Petitioners, Black and Hispanic police officers, 
were appointed to the New York City Police Department (NYPD) upon 
passing the examinations administered for entry level appointments. 
As a group, the test scores of Black and Hispanic police officers were 
well below the test scores of non-minority candidates. Since appoint- 
ments were made based on test scores, the examinations caused Blacks 


and Hispanics to be hired later than most non-minority candidates.'® 
NYPD also fired police officers on a last-hired first-fired basis. Thus, 
more often than not, Blacks and Hispanics were fired first.**”? The Court 
concluded that the performance on the examination yielded a dispro- 
portionate representation of Blacks and Hispanics on the police force. 
Consequently, there was a need for relief from the discriminatory effect 
of the standardized examination.’ 





112. See supra text accompanying note 89. 

113. See Paradise, 480 U.S. at 170-74, 107 S. Ct. at 1066-68. 

114. See Guardians Ass’n v. Civil Service Comm. of N.Y., 463 U.S. 582, 103 S. Ct. 
3221 (1983). 

115. Id. 

116. Id. at 582, 103 S. Ct. at 3222. The disparity in exam scores also lessened 
petitioners’ seniority and other benefits, which were similarly based on exam performance. 

117. Id. at 565-86, 103 S. Ct. at 3223-24. The district court found that the challenged 
examination had a discriminatory impact on the scores and pass rates of Blacks and 
Hispanics and were not job-related. These findings were upheld by the court of appeals 
and the Supreme Court seemed to agree. Id. at 585, 103 S. Ct. at 3223. 

118. The Court, however, was divided as to whether the remedial measure of hiring 
one black for one white was appropriate under the law. Id. Bakke did not consider the 
Davis program in such specific terms. However, both Justice Powell and Justice Brennan 
recognized that the purpose behind the Davis program was to ensure the State’s legitimate 
interest in promoting diversity in education. Justice Powell found the Congressional 
testimony in support of the Civil Rights Act supported race-based preference programs 
or polices. Absent some policies, he concluded, certain groups might not receive such 
equality. Regents of the Univ. of Cal. v. Bakke, 438 U.S. 265, 340, 98 S. Ct. 2733, 2773 
(1987). 
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In addition to finding the need for relief where objective tests yield 
a disparate result, the Court has held that there is a need to eliminate 
racial segregation in education generally.1’® Thus, where a reviewing 
court finds that test scores, or policies on which test scores are based, 
have a discriminatory effect, it will likely find a need for relief. Such 
relief, however, must be the least intrusive and most efficient alternative 
to achieve elimination of the discriminatory impact. 

To date, the Court has not offered litigants more efficient alternatives 
to challenged polices. The Court has suggested that less intrusive ‘‘stop 
gap’’ measures are not more efficient since such measures will not 
yield an ultimate resolution to a problem.’”° In general, the Court has 
upheld policies as efficient where the entity offering the policy will 
achieve its goals.'?? 


b. ‘‘Flexible, Waivable and Temporary in Nature’’ 


The Court has made clear that an affirmative action policy will not 
withstand the second element of the narrowly tailored test unless it is 
easily adaptable to changing governmental needs (flexible); easily ter- 
minated when not needed (waivable); and limited in duration (tempo- 
rary).’22 In Croson, the Court struck down the Minority Business 
Enterprise legislation since it did not have either a specific termination 
date or, at a minimum, a provision for reviewing the legislation.’** The 
Paradise Court found the one-black-to-one-white hiring plan met the 
second element of the narrowly tailored test since the district court 
mandated the hiring program only for as long as the department 
continued to prohibit minorities from being promoted.’** Additionally, 
under the consent decree, the court could easily eliminate the program 
once Alabama’s Department of Public Safety promoted a reasonable 
number of Black and Hispanic troopers by no longer mandating the 
state’s method of promotion.’?5 Thus, a program or policy will pass the 
second element of the narrowly tailored test if the reviewing court can 
identify a termination provision with a quick method of eliminating 
the policy once the federally funded entity meets the goals of the policy 
or program. 

The Court will conclude that a need for relief exists when an ‘‘ob- 
jective’ test yields a discriminatory result.1?° The Court has also found 





119. See United States v. Fordice, 112 S. Ct. 2727, 2743 (1992). 

120. See United States v. Paradise, 480 U.S. 149, 171-74, 107 S. Ct. 1053, 1066-68 
(1987). 

121. See Guardian Ass’n v. Civil Service Comm. of N.Y., 463 U.S. 582, 103 S. Ct. 
3221 (1983). 

122. See Paradise, 480 U.S. at 178, 107 S. Ct. at 1070. 

123. City of Richmond v. Croson, 488 U.S. 469, 109 S. Ct. 706 (1989). 

124. Paradise, 480 U.S. at 178, 107 S. Ct. at 1070. 

125. Paradise, 480 U.S. at 163-64, 107 S. Ct. at 1062-63. The Court found that the 
one-black-to-one-white hiring program was not necessary after one year since the De- 
partment achieved a comfortable level of diversity. Id. at 165-66, 107 S. Ct. at 1063. 

126. Paradise, 480 U.S. at 171, 107 S. Ct. at 1066. 
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a need for relief from educational policies that result in discrimination 
or separation by race.’”” Thus, it is likely that where the Court finds 
that ‘‘objective’’ tests infringe on the rights of individuals to advance 
based on race, the Court will find that relief is necessary and must be 
achieved in the least intrusive manner. 


c. ‘‘Relationship of Numerical Goals to Relevant Population’’ 


In analyzing the third element of the narrowly tailored test, the 
reviewing court must consider the numerical relationship between an 
entity’s goals for its race-based program and the desired end of the 
program. Statistical proof as evidence of its remedial purpose supplies 
the court with a means for determining that the entity offering the 
remedial policy had a ‘‘firm basis for concluding that remedial action 
was appropriate.’”?* The Croson Court found that Richmond’s statistical 
analysis was not narrowly tailored to its goal of increasing minority 
participation in contracting.’?® The legislation required primary con- 
tractors awarded city construction contracts to subcontract at least thirty 
percent of the dollar amount of each contract to Minority Business 
Enterprises.**° The Richmond legislature chose the numerical goal of 
30% based on the percentage of minorities in the general population.’ 
The Court found that since the City’s goal of 30% minority sub- 
contractors reflected the general population and not the relevant pop- 
ulation of minority contractors in the area, it did not meet the third 
element of the narrowly tailored test.*? The Court made clear that 
setting a goal based on the general population is impermissible, since 
it ‘‘rests upon the completely unrealistic assumption that minorities 
will choose a particular trade in lock step proportion to their represen- 
tation in the local population.’’*** 

The Court will hold that the program’s numerical goals bear a 
reasonable relationship to the relevant population when the policy’s 
goals are measured against a population more closely tied to the 
particular group of individuals the policy seeks to benefit.*** Paradise 





127. United States v. Fordice, 112 S. Ct. 2727, 2743 (1992). 

128. Wygant v. Jackson Bd. of Educ., 476 U.S. 267, 292, 106 S. Ct. 1842, 1856 (1985). 

129. City of Richmond v. Croson, 488 U.S. 469, 507, 107 S. Ct. 706, 729 (1989). 

130. Id. 

131. Id. 

132. Id. 

133. Croson, 488 U.S. at 507, 109 S. Ct. at 729. See also Sheet Metal Workers v. 
E.E.O.C., 478 U.S. 421, 106 S. Ct. 3019 (1986). In Sheet Metal Workers, the district court 
set a union goal of non-whites in the applicable pool against the number of minorities 
in the New York City population. The court held that the plan was not narrowly tailored 
and that the statistics bore no rational bearing to the goal of increasing the percentage 
of minorities in the union. Id. at 444, 106 S. Ct. at 3033. Justice O’Conner, affirming in 
part and dissenting in part wrote, ‘‘[I]t is completely unrealistic to assume that individuals 
of each race will gravitate with mathematical exactitude to each employer or union absent 
unlawful discrimination.”’ Id. at 494, 106 S. Ct. at 3059. 

134. Croson, 488 U.S. at 469, 109 S. Ct. at 706. 
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held that the one-black to one-white hiring scheme was valid because 
the goal of the program was measured against the non-white population 
in the relevant work force.**® Similarly, in Sheet Metal Workers v. 
E.E.O.C., the Court rejected an argument that a Union’s non-white 
membership goal should reflect something other than the percentage of 
non-whites in New York City.%* The Court held that the appropriate 
statistical relationship could reflect the percentage of non-whites in the 
New York City Union because the program was aimed at ameliorating 
discriminatory effects within a Union whose membership was employed 
in New York City.1%” 

The ‘‘statistical relationship’ analysis is contradictory to past deci- 
sions. In Bakke, a majority held that goals and quotas are never 
permissible in enacting race-based preference programs or policies.'*® 
Despite this, Paradise held that a reviewing court should consider the 
numerical goals of a particular race-based preference program.’*® Recent 
decisions acknowledge that a reviewing court cannot identify the ap- 
propriate time to end a program absent some numerical measure.'*° The 
Court has recognized that the best way to assess the ‘‘speed of progress’’ 
toward fair diversity is through statistical evidence.**1 Yet, the Bakke 
prohibition against ‘‘goals’’ or ‘‘quotas’’ remains intact. The Court’s 
acknowledgment, through the third element of the narrowly tailored 
test, that there must be some recognizable numerical goal of achieve- 
ment after which a program or policy is no longer necessary, seems a 
tacit way of overruling the Bakke principle. 


d. ‘‘The Policy May Not Favor One Group Over Another’ 


The fourth element of the narrowly tailored test most closely embodies 
the principles of the Equal Protection Clause. Congress adopted the Equal 
Protection Clause to ensure that minorities, particularly African Ameri- 
cans, were not denied equal treatment under the law.**? However, as 
programs and polices aimed at benefiting African Americans and other 





135. United States v. Paradise, 480 U.S. 149, 107 S. Ct. 1053 (1987). 

136. Sheet Metal Workers, 478 U.S. at 440-42, 106 S. Ct. at 3031-32. 

137. Id. at 482, 106 S. Ct. at 3053. 

138. Regents of the Univ. of Cal. v. Bakke, 438 U.S. 265, 285, 98 S. Ct. 2733, 2747 
(1978). 

139. Paradise, 480 U.S. at 171, 107 S. Ct. at 1066. 

140. See Paradise, 480 U.S. at 179-181, 107 S. Ct. at 1070-73. See generally Metro 
Broadcasting, Inc. v. F.C.C., 497 U.S. 547, 110 S. Ct. 2997 (1990); City of Richmond v. 
Croson, 488 U.S. 469, 109 S. Ct. 706 (1989); Sheet Metal Workers v. E.E.O.C., 978 U.S. 
421, 106 S. Ct. 3019 (1986). See also Adarand v. Pena, 115 S. Ct. 2097 (1995) (affirming 
the Paradise narrowly-tailored test). 

141. See Paradise, 480 U.S. at 179-81, 107 S. Ct. at 1070-73; Sheet Metal Workers, 
478 U.S. at 477-78, 106 S. Ct. at 3057. 

142. See Bakke, 438 U.S. at 286, 98 S. Ct at 2746. The Equal Protection Clause became 
a vehicle to ensure that African Americans received ‘‘the same rights and opportunities 
that white people take for granted.”’ Id. at 287, 98 S. Ct. at 2746. 
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minorities became more popular, particularly following Congressional 
enactment of the Civil Rights Act, the Court began to use the Equal 
Protection Clause to safeguard the treatment white males previously took 
for granted. Bakke struck down the Davis admission policy because it 
impermissibly granted admission to minority applicants who would not 
otherwise have the opportunity to enter medical school over white males 
with higher test scores.*** Davis’ separate admissions committees, which 
were created to increase the number of minority physicians in the 
country, led to the medical school’s unequal treatment of applicants. 
In contrast, Paradise held that the one-black-to-one-white hiring require- 
ment did not pose an unacceptable burden on white males because the 
program did not absolutely bar any non-minority individual’s advance- 
ment; it merely postponed the white males’ advancement.** The Court 
noted that, under the program, fifty percent of those promoted were non- 
minority, there were no layoffs,‘ and the basic requirement that black 
troopers must be qualified still remained.*”? The Court concluded that 
these provisions safeguarded the program against providing unequal 
treatment for individuals. 


C. The Federal Courts’ Application of the Strict Scrutiny Test 


Although Adarand specifically tried to dispel the notion that ‘‘strict 
in theory does not mean fatal in fact,’’* the national trend against race- 


based preference policies may result in the Equal Protection Clause 
becoming a barrier to diversification. Recently, two federal courts struck 
down state racially-based post-secondary education policies tied to the 
admissions process. Each holding echoes the conservative trend toward 
which many judicial institutions are beginning to lean. 

In Podberesky v. Kirwan’ and Hopwood v. Texas,’ federal courts 
considered whether race-based preference programs that are part of 
education admission policies violated the Equal Protection Clause. In 
each instance, the court subjected the challenged policy to strict scrutiny. 
Each court would uphold the challenged program if it served a compel- 
ling governmental interest and was narrowly tailored to meet the school’s 
goals. 





143. Id. at 320, 98 S. Ct. at 2763. 

144. See generally id. at 265, 98 S. Ct. at 2733. 

145. Paradise, 480 U.S. at 182-83, 107 S. Ct. at 1072. 

146. Id. at 182, 107 S. Ct. at 1072. 

147. Id. at 183, 107 S. Ct. at 1073. The Court also noted that the policy merely 
postponed promotion and that denial of future employment opportunity is not as intrusive 
as the loss of an existing job. Id., 107 S. Ct. at 1072. 

148. Id. at 185, 107 S. Ct. at 1073. 

149. Adarand v. Pena, 115 S. Ct. 2047, 2101 (1995). See also Fullilove v. Klutznick, 
448 U.S. 448, 519, 100 S. Ct. 2758, 2795 (1980) (Marshall, J., concurring). 

150. 38 F.3d 147 (4th Cir. 1994). 

151. 861 F. Supp. 551 (W.D. Tex. 1994). 
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In Podberesky v. Kirwan,’ the United States Court of Appeals for the 
Fourth Circuit considered whether a race-based scholarship program, 
which was connected to the University of Maryland College Park (UMCP) 
admissions program, violated the Equal Protection Clause. Daniel Pod- 
beresky, an Hispanic male, applied to the University of Maryland in the 
Fall of 1989. Along with his application, he requested that the school 
consider him for the Banneker Scholarship, which was limited to students 
of African American heritage.** UMCP adopted the Banneker Scholarship 
in response to an Office for Civil Rights (OCR) finding that segregation 
between black and white students remained in the Maryland college and 
university school system.*** Podberesky’s scholastic achievement far ex- 
ceeded the minimum requirements for the scholarship.’ 

Podberesky challenged the constitutional validity of the Banneker 
program under the Equal Protection Clause.’** The trial court found that 
the race-based preference program triggered strict scrutiny review.’*’ It 
would permit the program to remain in effect if it was narrowly tailored 
to achieve a compelling interest. The court defined the compelling 
governmental interest in accordance with Wygant and Croson, decisions 
concerning employment race-preference policies. Accordingly, UMCP 
would have to prove present effects of past discrimination in order to 
justify the selectivity of the Banneker Scholarship.** Upon review, the 
district court granted summary judgment in favor of UMCP.*** Podberesky 
appealed. 


The Fourth Circuit held that the trial court had correctly found that 
the Banneker program should be examined in light of the Equal Protection 
Clause.*® Under the strict scrutiny test as applied by the district court, 
the Podberesky I court held that the lower court should not have granted 
summary judgment, since that remedy did not permit the court to find 
that there were still present effects of past discrimination.’** Moreover, 





152. 956 F.2d 52 (4th Cir. 1992). 

153. The Banneker Scholarship was part of UMCP’s ‘‘Black Undergraduate Recruitment 
Program’’ it submitted to OCR in 1985. In 1987, UMCP submitted to OCR a revised 
‘‘Black Undergraduate Recruitment Plan’’ which listed the Banneker Scholarship as an 
example of the expanded merit-based financial aid available to minority students. Id. at 
54-55. 

154. Id. at 54. 

155. Appellant, Daniel Podberesky, had an academic record that far exceeded the 
minimum requirements for the scholarship; 1340 out of 1600 on the Scholastic Aptitude 
Test (SAT) and a 4.0 high school grade point average (GPA). At the time appellant 
applied for this scholarship, the minimum requirement for further consideration was a 
900 on the SAT and a 3.0 high school GPA. Id. at 53-54. 

156. Id. at 53. 

157. Id. at 55. 

158. Id. (citing Wygant v. Jackson Bd. of Educ., 476 U.S. 267, 274, 106 S. Ct. 1842, 
1847 (1986); City of Richmond v. Croson, 488 U.S. 469, 493-94, 109 S. Ct. 706, 720-21 
(1989)). 

159. Podbersky I, 956 F.2d at 53. 

160. Id. at 55. 

161. Id. at 57. 
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OCR’s finding of past discrimination was an insufficient governmental 
interest to justify a race-based scholarship program.’ The court reversed 
and remanded for new proceedings.’® 

On remand, the district court found that UMCP had sufficient evidence 
of present effects of past discrimination to justify the program and that 
the program was narrowly tailored to serve its stated objectives.‘ Pod- 
beresky again appealed to the Fourth Circuit.** The Fourth Circuit again 
subjected the Banneker Program to strict scrutiny.’ 

The court found there was no compelling governmental interest to 
justify the program since there were no present effects of past discrimi- 
nation.’ It rejected UMCP’s argument that a poor reputation in the 
African American community and a climate on campus that was per- 
ceived to be racially hostile were sufficient to justify the race-based 
scholarship. The court held that ‘‘mere knowledge of historical acts is 
not the kind of present effect that can justify a race-exclusive remedy. If 
it were otherwise, as long as people have access to history books, there 
will be programs such as this one.’ Although the court recognized 
that racial tensions still exist in American society, it deemed these 
tensions and attitudes insufficient grounds for employing a race-conscious 
remedy.** Moreover, the OCR findings were simply evidence of past 
discrimination and did not establish any present effects of such discrim- 
ination.’ Ultimately, the court concluded that there was evidence that 
the Banneker Scholarship program violated the Equal Protection Clause.’ 


Thus, the court found that the district court erred in granting UMCP’s 
motion for summary judgment.” 

The Podberesky decisions are flawed. The district court defined a 
compelling governmental interest based on employment challenges to 
the Equal Protection Clause.’ Upon review, the Fourth Circuit failed to 
recognize the clear exception the Supreme Court has carved out when 
defining a compelling interest in diversifying education.’ The Court 





162. Id. 

163. Id. 

164. Podberesky II, 38 F.3d 147, 151 (1994). 

165. Id. at 152. 

166. Id. at 153. 

167. Id. at 154-55. 

168. Id. at 154. 

169. Id. at 155. 

170. Podberesky I, 966 F.2d at 55-57. 

171. Podberesky II, 38 F.3d at 161. 

172. Id. 

173. The court held UMCP to the ‘‘strong basis in evidence’’ standard that satisfied 
the Croson case. Podberesky I, 956 F.2d at 55. 

174. The Court has never overruled its distinction between a compelling governmental 
interest in the employment sector and a compelling governmental interest in education. 
Although Adarand most recently affirmed the language of the strict scrutiny test, it did 
not define a ‘‘compelling governmental interest,’’ thereby leaving in place Justice Powell’s 
distinction in Bakke for a compelling governmental interest in education. See supra text 
accompanying notes 46-82 & 91-101. 
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has recognized that there is a value to all in the classroom, regardless 
of race or ethnic heritage, to hear the opinions of those from different 
cultures.’”> Had any Podberesky court properly found a compelling gov- 
ernmental interest in educational diversity, it might have upheld the 
Banneker Scholarship as a valid means for increasing the number of 
African Americans on campus. 

In August, 1994, a United States district court, in Hopwood v. Texas,’ 
considered whether the University of Texas School of Law’s (UT) 1992 
diversity admission policy violated the Equal Protection Clause of the 
Fourteenth Amendment and Title VI. In 1992, UT used a dual admission 
policy. The chair of the admission’s committee assigned one sub-com- 
mittee to consider non-minority applicants and another sub-committee 
to consider minority applicants.*””? Consequently, when reviewing a par- 
ticular file, a member of the minority sub-committee could not consider 
a particular application against a diverse reference group since he or she 
did not consider non-minority applications.’ 

Among those denied admission in 1992 were one white female and 
three white males.’”? These four applicants challenged UT’s decision, 





175. See Regents of the Univ. of Cal. v. Bakke, 438 U.S. 265, 311-12, 98 S. Ct. 2733, 
2759-60 (1978); Wygant v. Jackson Bd. of Educ., 476 U.S. 267, 306, 106 S. Ct. 1842, 
1864 (1986); see also supra notes 42-43. 

176. 861 F. Supp. 557 (W.D. Tex. 1994). 

177. UT had two separate reviewing sub-committees. The Chair of the Admissions 
Committee set a different presumptive admit or denial TI number for minorities, who 
were reviewed by one sub-committee and for non-minorities, who were reviewed by a 
separate sub committee. The Admissions Committee based acceptance to UT Law School 
for all applicants on an index number that is a function of each applicant’s combined 
UGPA and LSAT. The Chair of the Admissions Committee initially reviewed all appli- 
cations regardless of the applicant’s residency, race or ethnic heritage and then set a 
number below which students were presumptively denied admission and another number 
above which students were automatically admitted to the school. The sub-committees 
reviewed applicants with numbers between the automatic admission and the automatic 
rejection numbers. 

The reviewing process also differed for minority and for non-minority applicants in 
other ways. The admissions office divided non-minority files into groups of thirty. Three 
members of the non-minority sub-committee reviewed each non-minority applicant. In 
contrast, the entire minority sub-committee reviewed each minority applicant. One 
member of the minority subcommittee did not review non-minority applications. Id. at 
562. 

178. Id. 

179. The denied applicants were all white, Texas residents. Cheryl J. Hopwood, a 
white female, had a TI of 199, Kenneth Elliot’s TI was 197, Douglas Carvell’s TI was 
197 and David Rogers’ TI was 197. Id. at 564-67. 

UT argued that the plaintiffs lacked standing because they could have been put on the 
waiting list. Moreover, UT maintained that these applicants could not demonstrate that 
they would have been granted admission absent the challenged admissions policy. Id. at 
567. The Court stated that it would not grant standing unless the plaintiffs could show 
an injury in fact. The injury in fact for an equal protection case involving a barrier that 
makes it more difficult for members of one group to obtain benefits than it is for members 
of another group, is the denial of the equal treatment. A denial of the benefit is not 
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relying on Title VI and the Fourteenth Amendment.’ The district court 
agreed with the plaintiffs that the admission policy unconstitutionally 
granted preferential treatment based on race.’* 

Applying strict scrutiny analysis, the court, quoting Justice Powell in 
Bakke, found that a compelling governmental interest existed since the 
school’s efforts were limited to ‘‘seeking the educational benefits that 
flow from having a diverse student body and to addressing the present 
effects of past discriminatory practices.’’*? The court concluded that 
without the diversity admission policy, UT would not have achieved a 
diverse student body.*** The recent OCR findings coupled with the State’s 
“long history of discriminating against [BJlacks and Mexicans,’’ and 
UT’s history of racial discrimination provided sufficient evidence to 
establish that the remedial purpose of UT’s diversity admission policy 
constituted a compelling governmental interest. 

Although the court concluded that UT had a compelling interest in 
using a diversity admission policy, the policy failed to pass constitutional 
muster because it was not narrowly tailored to meet the goals of diversity 
and reversing discrimination. Applying the Paradise test when consid- 
ering whether the program was narrowly tailored, the court found that 





necessary for standing. Thus, because the plaintiffs were not considered for admission 
in a manner similar to minority students, the court ruled the applicants had standing to 
bring their claim. Id. at 568. See also Northeastern Fla. Chapter of Associated Gen. 
Contractors of Am. v. City of Jacksonville, 113 S. Ct. 2297, 2301-02 (1993). 

180. Hopwood, 861 F. Supp. at 569. 

181. The court noted that the diversity admission policy was not entirely voluntary 
because UT adopted the policy in response to the OCR Texas plan. Nonetheless, the 
court concluded that under an equal protection analysis, the same level of scrutiny 
applied to race conscious affirmative action plans adopted pursuant to a consent agree- 
ment whether or not such plans were voluntarily adopted. Thus, the court would uphold 
the policy if it met the Supreme Court’s requirements that (1) there was a compelling 
governmental interest, and (2) the policy was narrowly tailored to achieve the goals of 
that interest. Id. at 569 (quoting Wygant v. Jackson Bd. of Educ., 476 U.S. 267, 274, 106 
S. Ct. 1842, 1847 (1986)). See also City of Richmond v. Croson, 488 U.S. 469, 109 S. 
Ct. 706 (1989); Regents of the Univ. of Cal. v. Bakke, 438 U.S. 265, 291, 98 S. Ct. 2733, 
2748 (1978). The purpose of ascertaining whether a compelling governmental interest 
exists is to smoke out the illegitimate uses of race by ensuring that the goal is in fact 
important. Hopwood, 861 F. Supp. at 569 (quoting Croson, 488 U.S. at 493, 109 S. Ct. 
at 721)). The narrowly tailored analysis ensures that the means chosen fit the compelling 
goal so closely that there is little or no possibility that the motive for the classification 
was illegitimate racial prejudice. 

182. Hopwood, 861 F. Supp. at 570 (quoting Bakke, 438 U.S. at 313, 98 S. Ct. at 
2760) (environment fostering robust exchange of ideas makes goal of diversity of para- 
mount importance in the fulfillment of a university’s mission); Podbersky I, 956 F.2d. 
52, 57 (1992) (race-related remedy may be used in an attempt to remedy effect of past 
discrimination)). 

183. Hopwood, 861 F. Supp. at 573. If the UT Law School had considered minorities 
under the general admissions policy, without regard to race or ethnicity, the admissions 
committee would have offered seats to 936 students, nine of whom were identified as 
African American and eighteen of whom were identified as Mexican American. Id. at 
571. 

184. Id. at 571. 
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the diversity admission policy met the first three factors. First, UT 
sufficiently demonstrated that it was impossible to achieve diversity 
without an affirmative action admission policy.** Second, the objective 
of UT Law School was to narrow the gap progressively so that at some 
point in time UT would no longer need a diversity admission policy.’ 
Third, UT Law School’s goals for minority enrollment as a percent of 
total enrollment bore a reasonable relationship to the percent of minority 
college graduates in Texas. These goals were also consistent with the 
OCR plan.’ 

Ultimately, the court held that the diversity admission policy violated 
the Fourteenth Amendment because it failed to afford each individual 
applicant a comparison with the entire pool of applicants. The court 
recognized the laudable and imperative goal of diversity in the education 
system. Moreover, it agreed with Justice Powell that race or ethnicity 
could be considered a plus factor in a school’s consideration of a 
particular applicant.*° The court noted that when weighing non-tradi- 
tional factors in the admissions decision, it is permissible for an admis- 
sions committee to choose an applicant with a lower LSAT and/or UGPA. 
Such an applicant may be preferable based on qualifications that include 
non-objective factors.1”° 

UT’s dual admission policy ‘‘insulated applicants’’ from review against 
each other, a process which the Bakke Court also found impermissible.’ 
However, while Hopwood rules out a dual admission policy, it recognizes 


the value the Supreme Court placed on diversity. Under Hopwood, 
admission committee members may consider race as a factor that is 
weighed against the unique characteristics that non-minority applicants 
possess. A school that does not permit a comparison between minority 
and non-minority applicants, however, unfairly favors one group over 
another.1°2 





185. Id. at 573. The court also noted that the ultimate effect of abandoning the diversity 
admission policy would be to redirect minority students to the historically separate state 
law school at Texas Southern University, thereby segregating the law school again. Id. 

186. Id. at 575. The court noted that the admissions committee regularly meets to 
review and to readjust the diversity admission policy to meet the current needs of the 
school of law with regard to diversity. Id. 

187. Id. The relevant population referred to in factor three is not considered to be the 
general population of the United States. 

188. Id. at 579. 

189. Id. at 578 (quoting Bakke, 438 U.S. at 317-18, 98 S. Ct. at 2762)). The court also 
recognized other schools with seemingly similar affirmative action admission policies. 

190. Id. at 577. ‘‘It is permissible and sometimes necessary to permit an applicant to 
lose out on the last available seat to another applicant receiving a ‘plus’ on the basis of 
ethnic background. Under such a policy, that applicant is not foreclosed from all 
consideration’’. 

191. See Bakke, 438 U.S. at 317, 98 S. Ct. at 2762. 

192. Hopwood, 861 F. Supp. at 578. Weeks before the trial began, the University of 
Texas School of Law modified its admission plan. As of September 1, 1994, the admissions 
committee consisted of one full time faculty member, the assistant dean for admissions. 
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With the exception of separately reviewing minority candidates, the 
admissions committees treated applicants similarly. In fact, the court 
suggested that it would have upheld the admissions policy absent the 
separate reviewing committees.’ Thus what Hopwood really stands for 
is the pronouncement the Court made over 40 years ago in Brown v. 
Board of Education: ‘‘separate but equal is inherently unequal.’’** 

As plaintiffs continue to challenge diversity admission programs, re- 
viewing courts will most likely apply the strict scrutiny test conserva- 
tively. It is unclear whether the Court will redefine a compelling 
governmental interest in education to require present effects of past 
discrimination. Such a standard is much more difficult to meet than 
merely proving the need for diversity. However, the value of diversity 
in the classroom benefits all groups equally and thus a strong basis exists 
for letting Justice Powell’s findings in Bakke stand. Under the current 
law, it is still possible to construct a diversity admission policy that will 
withstand strict scrutiny. 


Il. A Mopet Diversity ADMISSION POLICY 


The diversity admission policy (model policy) empowers an admissions 
committee with full responsibility for selecting students for admission 
to the law school.’ Applicants to the law school should include in their 
application the raw LSAT and UGPA; an application form; a numerical 


index calculated from the student’s UGPA and LSAT; and a candidate 
profile, which includes an opportunity for applicants to identify their 
race or ethnicity and any other information an applicant deems pertinent, 
including references, a personal statement or a resume. The numerical 
index is the basis upon which further review takes place.’ During its 





Race and ethnicity will continue to be factors, but the Law School has removed its 
presumptively deny and discretionary categories, and will review all candidates that are 
not automatically admitted based on their TI number. See Janet Elliot, UT Responds to 
Suit with Policy Changes, Texas Law, May 23, 1994, at 10. 

193. Hopwood, 861 F. Supp. at 578-79. 

194. 347 U.S. 483, 74 S. Ct. 686 (1954). 

195. Id. at 495, 74 S. Ct. at 692. 

196. Courts that have considered diversity admissions programs have not identified 
the appropriate number of members of an admission committee or the appropriate 
members of the committee vis-a-vis employment status. Thus, the number of members 
should probably be a function of the amount of work the application process generates. 
Moreover, committee members could be faculty, students, administrators or any combi- 
nation thereof. 

The Pace University School of Law Admissions Committee is comprised of seven 
faculty members, including the Dean of Students and five students. Two faculty members 
and one student read each application. In 1994, the School received 2,752 applications, 
the majority of which were in the discretionary category. 

197. The LSAC calculates the index based upon information a school gives to them 
in a ‘‘correlation report.’’ The correlation report is based upon the incoming class’s 
UGPA and LSAT averages. The LSAC then looks at the school’s correlation reports for 
the past three years and, given what it sees regarding how much weight has been given 
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initial meeting each year, the admissions committee should decide what 
index to use for purposes of automatic admission and automatic rejection. 
In addition, the committee may set a minimum LSAT score.’ 

Applicants with indices above the automatic acceptance line receive 
letters of acceptance without committee review and applicants below the 
automatic rejection line are rejected. Applicants whose indices place 
them below the automatic admission line and above the automatic 
rejection line are in the discretionary group. All Committee members 
review each applicant in the discretionary group. Committee members 
review applications in groups of about thirty applications, which provides 
a broad basis against which applicants can be compared. Minority ap- 
plicants are interspersed among each group but do not comprise any one 
group of applications. 

In assessing a particular candidate’s qualifications, each committee 
member should be sensitive to the value diversity has in the classroom 
and should consider, among other things, the undergraduate institution 
from which the applicant came, any graduate degrees, work experience, 
ability to speak a foreign language, personal statement, letters of rec- 
ommendation, race, ethnic heritage, national origin, age, past experience 
and the essay portion of the LSAT. A committee member may assign a 
particular value to each attribute, including race and ethnicity, as he or 
she deems appropriate. 

For any academic year, the admissions committee should strive to 
achieve an entering class whose ethnic and racial diversity is proportional 
to the number of minority students graduating from college that year.’ 
The admissions committee should periodically assess the minority ap- 
plicant acceptance rate throughout the yearly admission period. Com- 
mittee members should place greater value on race or ethnicity if the 
committee finds it is not admitting a fair number of minority candidates. 
Similarly, the committee may limit the value of diversity when it deems 
appropriate. 


IV. SUBJECTING THE MODEL POLICY TO STRICT SCRUTINY 


A. Law Schools Have a Compelling Interest in Employing a 
Diversity Admissions Policy 


The Court has recognized that the goal of a diverse student body will 
support a finding of a compelling governmental interest, at least in 





to the LSAT versus the GPA, provides a suggested index. For example, Pace University 
School of Law currently weighs the UGPA 60% and the LSAT 40%. See supra notes 47- 
48 and accompanying text. 

198. At Pace University School of Law, any applicant for the Fall 1994 entering class 
who scored 142 or below was rejected regardless of other factors such as high UGPA, 
even if their index would otherwise have placed them in the discretionary group described 
below. 


199. For 1995, this would be approximately 20-25%. See supra note 9 and accompa- 
nying text. 
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higher education.” Law schools that desire a truly diverse class will 
not achieve their goal if their admissions committee solely or primarily 
considers objective data (i.e. LSAT, UGPA) in its admission decisions.” 
The model policy yields a very diverse class, however, and courts 
would find that law schools have a compelling interest in its adoption. 

Suppose 1000 students apply for admission to a law school that is 
seeking an entering class of 150 students. Their LSAT scores range 
from 140 to 180, and their UGPA’s range from 2.0 to 4.0. Based on 
LSAT and UGPA scores, the law school sets an automatic acceptance 
rate for any individual with an LSAT of 160 or above and a UGPA of 
3.0 or above. This is, for the most part, the only ground upon which 
the school can accept an applicant.” Based on Law School Admission 
Council’s admission statistics for the 1993-94 year, 309 students are 
eligible for admission into the law school. Eighty-six percent of these 
students will be Caucasian, twelve percent will be members of a 
minority group (only eight percent are members of Black or Hispanic 
groups) and two percent will not have identified themselves by race or 
ethnicity.7° Clearly an admission policy that only considers an appli- 
cant’s objective criteria will yield a minimally diverse class.7°* Under 
the model policy, a school could set an automatic admission range at 
a 165 LSAT and a 3.5 UGPA.”® It might then set a discretionary pool 
from a 145 to 164 LSAT and a 2.5 to 3.5 UGPA. This will yield a total 
of 610 students. Sixty-five percent will be non-minority students, thirty- 
two percent will be minority students and three percent will not have 
identified themselves as members of a particular group.” 

Thus, where an admissions committee increases its discretionary 
category, it will have a larger pool from which to choose applicants 
best suited for its school. Indeed, up to forty-two percent of the members 
of this pool may have identified themselves as members of some 
minority group. The committee, however, may not agree to admit a 
percent of applicants that directly reflects the percent of minority 
applicants who apply to the school. Such would be a quota.?°” 





200. See supra text accompanying notes 41-42 & 91-101. 

201. See supra notes 12-20 and accompanying text. 

202. It is generally recognized that in limited instances, the Dean or other administra- 
tive officer can admit students based on special circumstances. 

203. NATIONAL DECISIONS PROFILE, LAW SCHOOL ADMISSIONS SERVICE (1995) (charts a-5, d- 
3, e-3, f-3, g-3, h-3). 

204. See supra notes 183-84 and accompanying text. 

205. This will yield approximately 10 students. See NATIONAL DECISIONS PROFILE, LAW 
SCHOOL ADMISSIONS SERVICE (1995). 

206. Id. Minority groups include: American Indian, African American, Asian, Chicano/ 
Mexican American, Hispanic, Pacific Islander and Puerto Rican. 

207. In Bakke, the Court defined a quota as a fixed number of seats set aside for a 
particular group. Regents of the Univ. of Cal. v. Bakke, 438 U.S. 265, 288-89, 98 S. Ct. 
2733, 2747 (1978). See Metro Broadcasting v. F.C.C., 497 U.S. 547, 599, 110 S. Ct. 2997, 
3027 (1990)(defining a quota as a fixed quantity set aside). 
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However, the committee may consider race and ethnicity as factors 
in the application process and, therefore, the committee may find that 
some minority candidates, like their non-minority peers, are not ‘‘qual- 
ified’’ for admission into its school. Alternatively, the committee mem- 
bers may find that a large portion of the minority applicants have 
several attributes that make them, as individual candidates, the best 
candidates for admission into the law school. Thus, the discretionary 
category may yield an entering class that is more diverse than forty- 
two percent. 

Increasing the admission committee’s discretionary category permits 
committee members to review a greater range of diverse candidates. A 
law school may not choose diversity candidates in proportion to the 
percent of diversity applicants in the discretionary pool. The model 
policy sets no such quota. Instead, it merely increases the number of 
minority applicants an admission committee may consider. The larger 
the minority pool, the more students from which the school can choose 
and the more diverse the classroom.” 


B. The Model Policy Is Narrowly Tailored to Meet the Objective of 
Accepting a Diverse Entering Class 


The model policy must be narrowly tailored to meet the goals of the 
remedial program. A reviewing court should analyze policies pursuant 


to the narrowly-tailored test enunciated in Paradise. The model policy 
meets each prong of this test. 


1. There is a Necessity for Relief and the Model Policy is the Most 
Efficient Alternative 


As demonstrated above, the model policy is necessary to ensure the 
compelling governmental interest of diversity in the classroom. It also 
is the least intrusive and most effective means to achieve this goal. 
Traditionally, law schools admit students based on their objective test 
scores. The Court has held that there is a need for relief from a policy 
whereby advancement predicated on objective examinations ‘‘pro- 
duce[s] an inherent slant toward the majority.’’?°° Thus if a school is 
interested in admitting a diverse class, traditional admission policies 
are inadequate. 





208. Diversity has been defined as the ‘‘quality of being different.’’ See Sheila Foster, 
Difference and Equality: A Critical Assessment of The Concept of ‘‘Diversity’’, 1993 Wis. 
L. Rev. 105, 126 (1993). General diversity includes characteristics such as age, gender, 
and cultural background. See Lisa P. Baar, The Higher Education Amendments of 1992: 
Resolving the Conflict Over Diversity Standards and Institutional Eligibility for Title IV 
Aid, 30 Harv. J. on Lecis. 253, 276 n.104 (1993). See also Sharon Elizabeth Rush, 
Understanding Diversity, 42 Fia. L. REv. 1 (1990). 

209. See James C. Hathaway, The Myth and Meritocracy of Law School Admissions, 
34 J. LEGAL Epuc. 86 (1994). In both Paradise and Guardians Association, the Court 
found that standardized tests yield a population pool that is skewed in favor of non- 
minorities. See text accompanying notes 111-118. 








1996] AFFIRMATIVE ACTION ADMISSIONS POLICIES 929 


Although relief is necessary, the Court will not permit a diversity 
admission policy to stand unless it is the least stringent alternative and 
the most effective means available to accomplish the goal of diversity 
in the classroom. Law schools have few alternatives to ensure a diverse 
student body given the LSAT’s discriminatory impact?’® and the dis- 
parity in the American education system.”*! Moreover, these limited 
alternatives would not quickly remedy the disparate ‘‘objective’’ scores 
among racial groups. 

Many critics charge that the reason particular racial and ethnic groups 
perform poorly on the LSAT is because the test is racially biased.?’ It 
seems unlikely that the Law School Admission Council will offer a 
race-neutral exam sooner than law schools can adopt the model pol- 
icy.2* The model policy easily and immediately accounts for this 
discriminatory effect since it permits admission committee members to 
correct for the LSAT score by assigning some weight to race and 
ethnicity. Law schools can quickly adopt this policy and thereby make 
the model policy more efficient than waiting for a fair and impartial 
LSAT. 

Another alternative is to correct the historical discrimination in ed- 
ucation. Arguably, applicants’ UGPAs are of unequal value since the 
educational system is so varied. One remedy for relief from this pur- 
ported inequality would be to ensure equality in the American primary 
and secondary educational system. The Court in Brown and then Con- 
gress, enacting the Civil Rights Act, have imposed an affirmative duty 
on educators to remove vestiges of discrimination in education. Despite 
the fact that over 40 years have passed since early attempts at judicial 
or congressional solutions, there is still a great need for reform.?** As 





210. See White, supra note 4. See also Leslie G. Espinoza, The LSAT: Narratives and 
Bias, 1 AM. U. J. GENDER & L. 121 (1993); Dannye Holley & Thomas Kleven, Minorities 
and The Legal Profession: Current Platitudes, Current Barriers, 12 T. MARSHALL L. REV. 
299 (1987); Charles R. Lawrence III, ‘‘Justice’’ or ‘‘Just Us’’: Racism and The Role of 
Ideology, 35 STAN. L. REv. 831 (1983); Russell L. Jones, The Legal Profession: Can 
Minorities Succeed?, 12 T. MARSHALL L. REv. 347 (1987). 

211. See Bakke, 438 U.S. at 326-27, 98 S. Ct. at 2766-67 (Brennan, J., concurring in 
part and dissenting in part). See also Leland Ware, The Most Visible Vestige: Black 
Colleges After Fordice, 35 B.C. L. Rev. 633 (1994); Wendy Brown-Scott, Race Conscious- 
ness in Higher Education: Does ‘‘Sound Educational Policy’’ Support the Continued 
Existence of Historically Black Colleges?, 43 Emory L.J. 1 (1994); David M. White, Pride, 
Prejudice and Prediction: From Brown to Bakke and Beyond, 22 Howarp L. J. 375 (1979). 

212. See supra note 209. 

213. The Law School Admission Council has taken steps to eliminate racial bias from 
the LSAT. It engages in ongoing research to prevent race and gender sensitive questions 
from appearing on the test, prescreens passages for racial and gender sensitivity, and 
removes questions that, while appearing neutral on their face, have a discriminatory 
impact on minority and female test takers. These changes have resulted in a narrowing 
of the gap between minority and non-minority test takers in recent years. Electronic 
Interview with Kent Lollis, Associate Director, Law School Admissions Council (July 18, 
1995). 

214. In Hopwood, the court concluded that ‘‘the defendants have shown it is not 
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recently as 1991, the Supreme Court, in United States v. Fordice, held 
that at least one state had still not dismantled its racially segregated 
education system.?*® 

The model policy, which encourages admissions committees to con- 
sider race or ethnic heritage as a ‘‘plus,’’ seems a much more realistic 
and immediate manner in which a school can achieve diversity. Law 
schools can implement the model policy at any time with little effort 
because it merely requires committee members to evaluate applicants 
as they would be required to do anyway, although in a different way. 
The committee can easily expand its discretionary applicant category 
and advise committee members to assign weight to race and ethnicity 
in the decision process. The model policy is likely to yield a diverse 
applicant pool and therefore will achieve the goal of diversity in the 
classroom in the most efficient manner. 


2. The Model Policy is Flexible, Waivable and Temporary in 
Application 


The model policy must be ‘‘flexible, waivable and temporary in 
application.’’?** While the Court in Croson invalidated the city’s race- 
based preference program because the city enacted the program with 
no certain date for it to end,?’” the Court has not enunciated a specific 
length of time that would satisfy this prong.?* However, it has sanc- 
tioned programs that are constructed so they can easily be terminated 
once the program’s goal is met. Hopwood held that the admissions 
committee’s policy of annually reviewing the appropriate profile for 
candidates in the discretionary pool was flexible and that the commit- 
tee’s policy of annually redefining the appropriate criteria for admis- 
sion, rejection or discretionary review was short enough to satisfy the 
second prong of the ‘‘narrowly tailored’’ test.?1° 

The model policy is very flexible. It provides that an admissions 
committee periodically review the particular qualities of its entering 





possible to achieve a diverse student body without an affirmative action program that 
seeks to admit and enroll minority candidates.’’ Hopwood v. State of Texas, 861 F. 
Supp. 551 (W.D. Tex. 1994). 

215. 505 U.S. 717, 112 S. Ct. 2727 (1992). See also Missouri v. Jenkins, 63 U.S.L.W. 
4486 (U.S. June 12, 1995)(No. 93-1023); Freeman v. Pitts, 503 U.S. 467, 112 S. Ct. 1430 
(1992); Brown v. Board of Educ., 892 F.2d 851 (1989); United States v. City of Yonkers, 
880 F. Supp. 212 (1995); People Who Care v. Rockford Bd. of Educ., 851 F. Supp. 905 
(1994). 

216. United States v. Paradise, 480 U.S. 149, 178, 107 S. Ct. 1053, 1070 (1987). See 
supra text accompanying notes 122-23. 

217. City of Richmond v. Croson, 488 U.S. 469, 470, 109 S. Ct. 706, 709 (1989). The 
Court found that ‘‘the plan allowed race-based decision making essentially limitless in 
scope and duration.’’ Id. 

218. The Paradise court held that the one-black-to-one-white hiring plan was permis- 
sible so long as the department continued conduct that effectively prohibited minorities 
from being promoted. Paradise, 480 U.S. at 178, 107 S. Ct. at 1070. 

219. Hopwood, 861 F. Supp. at 553. 
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class.2° Should an admissions committee find that it is not accepting 
a broad spectrum of diverse candidates, it can re-evaluate and perhaps 
broaden the LSAT or UGPA or index cut-off score for its discretionary 
category. 

The model policy is also waivable. A law school can eliminate the 
policy at its discretion at any point during the reviewing process. The 
school need only return to a policy of admission based on the LSAT 
and UGPA—one based on ‘‘objective criteria.’’ 

Finally, the model policy is temporary in application since the ad- 
mission committee must adopt it annually. Hopwood found that the 
Texas admission policy was temporary since its clearly stated objective 
was ‘‘to narrow the gap to the point where affirmative action will not 
be required.’’2?1 In contrast, the remedial legislation Croson considered 
was limitless since, absent repeal, it was to remain in effect.??? The 
model policy mandates that law schools regularly reevaluate their 
admissions needs and criteria and consider the most appropriate stan- 
dards for review for their schools.??* The policy’s annual review pro- 
vides built-in limits on the duration of the program, an element absent 
from the affirmative action program Croson struck down. 


3. The Model Policy’s Numerical Goal Bears a Reasonable 
Relationship Towards the Number of Students Who Might 
‘‘Gravitate’’ Toward Law School 


The model policy will satisfy the third prong of the ‘‘narrowly 
tailored’ test if the relief ordered bears a proper relationship to the 
appropriate class of eligible applicants. Croson rejected a program that 
measured its goals against the general minority population.”** Sheet 
Metal Workers rejected the argument of non-minority union members 
that a hiring and promotion program for a New York City union should 
be measured against the general New York City population, including 
surrounding counties, since union members lived throughout the area.”** 
Justice O’Connor wrote that it is unreasonable to assume that all 
minorities would ‘‘gravitate with mathematic exactitude’’ to work in 
New York City.??6 The Court found that the appropriate measure would 
be limited to New York City where union members worked.??” 

The Court has upheld programs or policies more narrowly drawn, 
such as in Paradise, where the Court upheld a consent decree, the goal 





. See supra text accompanying notes 199-200. 

. Hopwood, 861 F. Supp. at 575. 

. City of Richmond v. Croson, 488 U.S. 469, 470, 109 S. Ct. 706, 709 (1989). 

. See supra text accompanying notes 199-200. 

. Croson, 488 U.S. at 470-71, 109 S. Ct. at 709. 

. Sheet Metal Workers v. E.E.O.C., 478 U.S. 421, 440, 106 S. Ct. 3019, 3031 (1986). 
. Id. at 494, 106 S. Ct. at 3059 (O’Connor, J., concurring in part and dissenting in 


. Id. 
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of which was to insure that the number of black sergeants was propor- 
tional to the number of blacks on the police force.??® The number 
against which an admission committee can measure its goals for diver- 
sity must bear a reasonable relationship to an identifiable and appro- 
priate population. 

Under the Court’s standards, the model policy passes constitutional 
muster because it defines a relevant and reasonable population against 
which to measure the diversity ‘‘goal’’ for law schools as the number 
of minority candidates who sit for the LSAT.??° An individual would 
probably not take the LSAT without intending to apply to law school. 
Drawing its relevant population from this narrow group increases the 
‘‘mathematic exactitude’ with which one can assume individuals will 
‘‘gravitate’’ toward law school. Under the Court’s analysis, this goal is 
reasonable and possible to achieve. 

In Paradise, the Court found permissible a goal that measured pro- 
motion against the small population that was eligible for such promo- 
tion.2° Here, law school diversity is limited to the small population 
that is eligible for admission consideration. Limiting the number by 
which schools should measure diversity against the proportion of in- 
dividuals who evince an intention to go to law school through taking 
the LSAT is appropriate. In 1992-93, twenty three percent of those 
taking the LSAT were minorities.?*: The relationship of the goals of the 
model policy are clearly measured against the relevant population. The 
model policy strives to ensure that an admission committee admit a 
percentage of minority candidates that reasonably reflects the number 
of minority candidates interested in attending law school. The Model 
Policy suggests that law schools strive for an entering class comprised 
of approximately twenty two to twenty five percent minority candi- 
dates.3? This number bears a reasonable relationship to the number of 





228. See United States v. Paradise, 480 U.S. 149, 107 S. Ct. 1070 (1987). 

229. The Court would most likely find that a pool consisting of minority graduates 
from four year colleges, or applicants otherwise eligible to enter law school, would be a 
narrowly drawn pool. However, Justice O’Conner’s argument in Sheet Metal Workers 
could apply here since it is equally unreasonable to assume that all college graduates 
would ‘‘gravitate with mathematic exactitude’’ to law school. Sheet Metal Workers, 478 
U.S. at 494, 106 S. Ct. at 3059. The ABA will not permit an applicant to énter law 
school prior to graduation from an accredited college or university. ABA Standard 210. 
Note the foreign law students’ requirement and that foreign law students would not be 
considered part of a historically underrepresented group. The American Bar Association 
and the American Association of Law Schools’ rules provide that an individual cannot 
apply or be accepted into law school unless such individual has completed the LSAT. 
Thus, every individual who has completed the LSAT is eligible for law school. 

230. Paradise, 480 U.S. at 179-80, 107 S. Ct. at 1070-71. 

231. NATIONAL DECISIONS PROFILE, LAW SCHOOL ADMISSIONS SERVICE (1994) (percent in 
1987-88 was 15.3% and percent in 1991-92 was 21.2%). In 1992-93, only 19.2% of those 
minorities taking the LSAT were admitted into a law school. Id. 

232. While the 19% admission rate is laudable, one must recognize that this number 
is achieved, in part, because most schools have affirmative action admission policies in 
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individuals applying to law school. It is therefore likely to withstand 
strict scrutiny since it reasonably reflects the relevant statistical pool 
and would therefore satisfy the test’s third prong. 


4. The Policy Does Not Favor One Group Over Another 


The Court recognizes that educational diversity benefits all indivi- 
duals, regardless of membership in a particular racial or ethnic group. 
Given this, the model policy benefits all admitted students since it 
yields a diverse educational forum. Its goal is to promote a classroom 
experience that will avail all future lawyers of experiences and per- 
spectives that they may not have previously considered. This echoes 
the benefits of educational diversity that Justice Powell cited in Bakke.?** 

The policy is also void of clear benefits to a particular class of 
applicants since it does not impose any specific goals or quotas and 
does not grant preferential treatment to any particular group. The target 
range for diversity, approximately 25% of the class, is not a mandate. 
Schools may choose the best candidates. They may be those who will 
provide a different perspective from the traditional, majority experience. 
However, there is no requirement that members from a particular class 
must fill 25% of the available seats. Thus, unlike the Davis policy, the 
model policy does not favor minority applicants over white males. 
Moreover, the model policy is a single review process and not a dual 
admission system like the Texas policy. Minority and non-minority 
files are commingled so that admission committee members read them 
together. Finally, the model policy does not impose an absolute bar to 
non-minority advancement and is therefore similar to the one-black-to- 
one-white hiring plan the Paradise Court upheld. The model policy 
does not suggest per se that one applicant should be admitted at another 
applicant’s expense. Instead, admission committee members consider a 
range of factors including age, socioeconomic situation and race or 
ethnicity and evaluate which students are likely to become good lawyers 
based on these subjective criteria. Justice Sparks noted in the Hopwood 
decision that where a school’s goal is diversity, an applicant whose 
LSAT score is lower may sometimes be more valuable to the school 
and its learning environment than an applicant with a higher LSAT 
score.?** The model policy embraces this constitutionally permissible 
concept. Therefore, the model policy would withstand the fourth prong 
of the ‘‘narrowly tailored’’ test. 





place. The recent court decisions including Hopwood and Podberesky threaten to inval- 
idate these policies. The Model Policy discussed in this article does not presume that 
schools should adopt programs. Rather, it offers law schools a policy that will withstand 
a court challenge. 

233. Regents of the Univ. of Cal. v. Bakke, 438 U.S. 265, 320, 98 S. Ct. 2733, 2763- 
64 (1978). See also supra note 56. 

234. Hopwood v. State of Tex., 861 F. Supp. 551 (W.D. Tex. 1994). 
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CONCLUSION 


Law schools have a compelling institutional interest in achieving 
diversity in the classroom and thus may enact admission policies that 
further support this interest. Law schools will not achieve diversity in 
the classroom, however, absent adoption of diversity admission policies. 
Such policies are presumptively race-based and will therefore be subject 
to strict scrutiny review. A diversity admission policy that considers 
race as a factor by extending the applicant pool for minority students, 
requires admissions committee members to simultaneously review mi- 
nority and non-minority applicants and does not create goals, quotas 
or separate waiting list categories, is likely to withstand the Court’s 
scrutiny. The Model Policy, which incorporates these criteria, satisfies 
constitutional standards and is a good model for law schools to adopt. 


ADDENDUM 


On March 18, 1996, as this article proceeded to publication, the 
United States Court of Appeals for the Fifth Circuit decided Hopwood 
v. Texas.?*5 A majority of the three-judge panel held that the University 
of Texas School of Law may not use race as a factor in admissions to 
combat the perceived effects of a hostile environment at the law school, 
to alleviate the law school’s poor reputation in the minority community, 


or to eliminate any present effects of past discrimination by actors other 
than the law school. The majority contended that Supreme Court 
jurisprudence indicated that there is only one compelling state interest 
to justify racial classifications; remedying past wrongs committed within 
the particular system at issue. 

The majority rejected Justice Powell’s contention in Regents of the 
University of California v. Bakke,?** that there is a compelling govern- 
mental interest under the Fourteenth Amendment in considering race 
or ethnicity for the purpose of achieving a diverse student body. Judge 
Weiner, in a separate opinion, stated that if Bakke is to be declared 
dead, the Supreme Court, and not a three-judge panel of a circuit court, 
should make that decision. Therefore, Judge Weiner, assumed, without 
deciding, that diversity is a compelling interest and concurred in the 
opinion by finding that the admissions policy at the University of Texas 
School of Law was not narrowly tailored to achieve the goal of diversity. 





235. Nos. 94-50569 & 94-50664, 1996 WL 120235 (5th Cir. Mar. 18, 1996). 
236. 438 U.S. 265, 311, 98 S. Ct. 2733, 2759 (1978). 





HAWKERS, THIEVES AND LONELY 
PAMPHLETEERS: 
DISTRIBUTING PUBLICATIONS IN THE 
UNIVERSITY MARKETPLACE 


ERIK FORDE UGLAND* 


INTRODUCTION 


At the University of Minnesota two years ago, the College Republicans 
organization was ordered to stop distributing fliers containing jokes 
that school officials thought might offend some women and homosex- 
uals. In defense of the action, University Vice President Marvalene 
Hughes insisted: ‘‘This is not a free speech issue.’ At Monmouth 
College in West Long Beach, New Jersey, Student Affairs Vice President 
Mary Anne Nagy said she ‘‘only [was] acting in the best interest of the 
school’? when she removed 2,500 copies of a campus paper from 
distribution bins to prevent visiting parents from seeing an article about 
an assault on campus.? And at Dartmouth College, after copies of a 
conservative campus paper repeatedly had been stolen, College Spokes- 
man Alex Huppe said the College considered the stolen papers to be 
litter and abandoned property, deserving of no more protection than 
‘‘menus and free samples of soap.’’? Dean of Students Lee Pelton added 
that the problem was ‘‘a distribution issue, not a free speech issue.’’* 

What Pelton, Hughes, Nagy and far too many other university ad- 
ministrators apparently do not understand is that distribution issues 
very often are free expression issues. No message is viable without 
some kind of distribution or amplification, which makes protecting the 
dissemination of ideas as important as protecting their creation. Too 





* B.A., University of Minnesota, 1991; J.D., University of Minnesota Law School; 
M.A. candidate, School of Journalism & Mass Communication, University of Minnesota. 
Research Assistant at The Freedom Forum, Washington, D.C. 

1. Free Speech: A Course the ‘U’ Should Consider Taking, Star Tris., Sept. 21, 
1993, at 12A. 

2. The Education of Ideas, StuDENT Press LAW CENTER REPORT, Winter 1994-95, at 
4; Hindsight is Always 20/20: Administrator Apologizes for Snatching Newspapers, 
STUDENT PRESS LAW CENTER REPORT, Winter 1994-95, at 9. 

3. Good Enough to Steal: College Papers Are Stolen Across the Nation as Students 
Dispose of Words Rather Than Disprove Them, STUDENT Press LAW CENTER REPORT, Fall 
1993, at 9. 

4. Greg Miller, Bonfire of the Profanities: Campus Thefts Protest Press, L.A. TIMES, 
July 28, 1993, at A5. 
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often, that protection is denied by university officials who treat distri- 
bution and access as merely administrative, not constitutional, prob- 
lems. As the United States Supreme Court consistently has recognized,° 
however, the distribution of publications is expressive activity and 
restrictions on distribution are subject to First Amendment limitations.® 
Unfortunately, these principles are not always apparent. They have 
become lost in a thicket of disjointed court decisions. This article 
attempts to make sense of those decisions and to offer an alternative 
approach. The article identifies and analyzes the most common practical 
and constitutional pitfalls that accompany university restrictions on the 
distribution of publications,” and urges that the best approach is one 
founded on educational principles rather than existing legal principles. 

As the number of new publications expands, distribution problems 
at public universities are increasingly common. The explosion of desk- 
top publishing technology has made it easy for individuals lacking 
access to more traditional media to create their own publications. These 
underground newspapers and ‘‘zines’’® have become important and 
pervasive vehicles for fringe expression,® especially among college 
students who have the time, energy and computer access to produce 
them. Formal and informal student groups also are taking advantage of 
this technology to produce publications through which they can ad- 
vance their causes and promote their activities. In addition to these 
smaller and more discrete publications, major alternative publications 


have emerged on some campuses and are competing directly with the 
established, university-supported papers. In fact, many of these publi- 
cations began as more obscure ‘‘zines.’’”® 





5. See, e.g., Heffron v. International Soc. for Krishna Consciousness, 452 U.S. 640, 
647, 101 S. Ct. 2559, 2563 (1981); Gillette v. United States, 401 U.S. 437, 462, 91 S. 
Ct. 828, 842 (1971); Martin v. Struthers, 310 U.S. 141, 143, 60 S. Ct. 879, 880 (1943); 
Murdock v. Pennsylvania, 319 U.S. 105, 111-12, 63 S. Ct. 870, 874 (1943); Schneider v. 
New Jersey, 308 U.S. 147, 160, 60 S. Ct. 146, 150 (1939); Lovell v. City of Griffin, 303 
U.S. 444, 452, 58 S. Ct. 666, 669 (1938). 

6. Of course, the limitations imposed by the First Amendment only apply to officials 
at public colleges and universities. The First Amendment is almost never a barrier to 
restrictions on expressive activity on private college campuses by private college admin- 
istrators. See infra note 181. 

7. The term ‘‘publication”’ is defined broadly in this article; the term encompasses 
traditional newspapers and magazines, as well as fliers, newsletters, catalogs, coupon 
books, business cards and virtually anything else that contains words or pictures on a 
page. 

8. A “‘zine’’ generally is a homemade publication produced on a personal computer 
by an individual writer/publisher. Zines typically are specialized publications that deal 
with either particular topics or particular viewpoints. See generally Kristin Tillotson, 
Zine Scene: Anything-Goes Zines Give Specialty Publishing a Whole New Twist, STAR 
Tr., April 20, 1995, at 1E. 

9. See Weird Reading Zines are Bright, Brash, Passionate and Different, S.F. CHRON., 
April 10, 1991, at Z1/6 (describing the content of dozens of zines); Jennifer Werner, 
Magazines With an Edge, PHILADELPHIA INQUIRER, Feb. 5, 1995, at K1 (noting that there 
are an estimated 20,000 to 50,000 homemade publications distributed in the United 
States). 


10. See Pay Guy, These Mags Began as Zines, U.S.A. Topay, Aug. 3, 1992, at B6. 
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In addition to student publications, there are scores of nonstudent or 
off-campus publishers who seek to distribute on campus. Some are 
producers of alternative publications in search of a diverse and educated 
audience. Other publishers are large local and national distributors of 
high-circulation papers, such as the New York Times and USA Today. 
Still others are non-campus organizations who seek to advance in part 
their social or political agenda through internally produced publica- 
tions. Finally, on college campuses, like anywhere else, there always 
are industrious capitalists who advertise their products and services 
through printed pamphlets, coupon books and shoppers. 

The publications that turn up on university campuses range from 
single-sheet fliers to full-color catalogs, and they are distributed by 
every conceivable means: hand-to-hand, newsracks, mailboxes, vending 
machines, bookstores and bulletin boards. In light of all these variables 
and the number and diversity of publishers seeking access to university 
campuses, administrators should anticipate and prepare for conflicts, 
both between publishers and the university, and among the publishers 
themselves. What types of publications should be distributed on cam- 
pus? Can a university require prior review of publications as a condition 
of distribution? Can the university give preferential access to certain 
publications? Can the university completely ban the distribution of 
publications? In what ways can a university properly regulate the time, 
place and manner of distribution? What response is warranted when 
publications are stolen by other students? These are just some of the 
questions that publishers should consider and that administrators must 
be prepared to answer. 

In order to answer these questions, administrators need to consider 
some more fundamental issues, such as the nature of public universities, 
the goals of public education and the importance of free expression in 
the educational process. Administrators additionally must recognize 
and balance the interests of all relevant parties—those of the university, 
the students and the taxpaying public. Part I of this Article addresses 
these fundamental questions and attempts to identify the important 
parties and their interests. It also contains a discussion of First Amend- 
ment theory and suggests that providing liberal access to publications 
distributors through a ‘‘marketplace’’ approach is consistent with the 
interests of all affected parties. Part II contains an analysis of the 
constitutional and practical problems created by various restrictions on 
distribution. It attempts to characterize the likely judicial treatment of 
restrictions on distribution, and also contrasts the courts’ approaches 
with the more permissive ‘‘marketplace’’ approach. This section should 
serve as a checklist for administrators dealing with these issues and 
also should give publishers some sense of the scope of their rights and 
the limitations of existing court precedents. Part III, the final section 
of this Article, contains a discussion of an important distribution 
problem that recently has infected campuses across the country: news- 
paper theft. Although newspaper theft generaily is not a constitutional 
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issue,’ it is a free expression issue that both distributors and admin- 
istrators may encounter. 


I. ANALYSIS OF INTERESTS: THE FALSE DICHOTOMY BETWEEN OPEN 
EXPRESSION AND EFFECTIVE PUBLIC EDUCATION 


Before analyzing the specific practical and constitutional problems 
that accompany restrictions on the distribution of publications, it is 
important for university officials to try to find a unifying justification 
for whatever approach they take. Administrators are also educators, and 
consequently need to make policy decisions that take into account the 
objectives of public education and the value of free expression. School 
policies regarding the distribution of publications and free expression 
generally are as much educational policies as they are administrative. 
Also, while a policy may be rational and efficient, it may nevertheless 
be inappropriate in light of the school’s educational mission. 

In addition to recognizing the distinction between a sound adminis- 
trative policy and a sound educational policy, it is also important for 
school officials to differentiate between what is legally permissible and 
what is educationally necessary. It is a mistake to devise a distribution 
or free expression policy by relying too heavily on court precedents. 
First, the court decisions in this area, as the next section should make 
clear, do not yield a simple and uniform set of guidelines. The decisions 
are inconsistent, and they only address distribution problems indirectly. 
There are no Supreme Court cases that have dealt with the distribution 
of publications at public universities, so any approach founded on court 
cases would be incomplete at best. Second, and more importantly, what 
the Supreme Court permits and what students and taxpayers deserve 
are two different things. It is true that, despite the First Amendment, 
public university officials have considerable discretion in running their 
campuses. As the Eighth Circuit Court of Appeals noted: 


We do hold that a college has the inherent power to promulgate 
rules and regulations; that it has the power properly to discipline; 
that it has power appropriately to protect itself and its property; 
that it may expect that its students adhere to generally accepted 
standards of conduct.?? 


Having concluded that a university policy is jurisdictionally and con- 
stitutionally permissible, however, only begins the policymaking proc- 





11. This is true unless, of course, public university officials are the ones stealing. 
See supra note 2. 

12. Esteban v. Central Missouri St. C., 415 F.2d 1077, 1089 (8th Cir. 1969), cert. 
denied, 398 U.S. 965, 90 S. Ct. 2169 (1970). See also Greer v. Spock, 424 U.S. 828, 
836, 96 S. Ct. 1211, 1217 (1976) (the government ‘‘no less than a private owner of 


property, has power to preserve the property under its control for the use to which it is 
lawfully dedicated ... .’’). 
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ess. The administrator must go a step farther and find an approach that 
advances the university’s educational obligations in addition to satis- 
fying constitutional requirements. 

The most important question for university administrators to ask in 
each situation is not whether they have the legal authority as educators 
and property owners to prohibit or restrict the distribution of certain 
publications. The fundamental question is whether it would undermine 
the university’s basic educational mission to permit such distribution. 


A. The Public University and Free Expression 


America’s public universities are essential institutions. In addition to 
their educative role, they also serve as important public resources by 
providing access to their facilities and by serving as centers for research 
and innovation. Public universities also serve many other functions, 
both instrumental and symbolic. For example, public universities can 
become crucial centers of pluralism and integration in communities 
otherwise burdened by physical and cultural separation. In addition, 
public universities often are bastions of unorthodox thinking and even 
radicalism in communities whose political dialogue is mired in the 
middle. Public universities also are valuable venues for public expres- 
sion and protest. The public university is, in the words of the Supreme 
Court, ‘‘peculiarly the marketplace of ideas.’’” 

These characteristics suggest that as public institutions, universities 
should provide the greatest possible latitude for both students and 
nonstudents to use the university campus as a venue for expressive 
activity and, ideally, as a forum for dialogue. Public universities are 
symbols of openness and equal opportunity and should accommodate 
as much speech by as many people as possible. As some university 
officials likely would point out, however, public universities are charged 
first and foremost with educating students, a task that must precede 
all other concerns. While this certainly is true, administrators must not 
make the faulty assumption that a liberal distribution policy is incon- 
sistent with their educational obligations. Indeed, a public education 
requires the broadest possible access to information. 

A public university education is a unique learning experience. At a 
public university, students are expected to teach themselves to a much 
greater degree than they are at many private colleges. The learning 
process tends to be more dependent on individual initiative and self- 
discovery. This is slightly less the case at some private colleges where 
the process tends to be more value-laden and inculcative. Students at 
public universities expect to be around different types of people and 
expect to have substantial interaction with others, including those with 
whom they disagree. This engagement and confrontation with others 
is an essential component in the process of public education. Even the 





13. Healy v. James, 408 U.S. 169, 180, 92 S. Ct. 2338, 2346 (1972). 
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Supreme Court has acknowledged the inseparability of open expression 
and learning. In Tinker v. Des Moines Independent Community School 
District,* for example, the Supreme Court noted that ‘‘wide exposure 
to that robust exchange of ideas’’ is an ‘‘important part of the educa- 
tional process’’ and should be nurtured.** As a result, a policy that 
affords broad access to diverse sources of information is essential to 
fulfilling the promises of a public education. The marketplace theory 
described below is one approach that achieves those objectives. 


B. The Marketplace Approach to Publications Distribution 


The marketplace approach is based largely on the ‘‘marketplace of 
ideas’’ theory, which goes back at least as far as John Milton’s 
Areopagitica, in which Milton argued that licensing and censorship of 
the press were barriers to the discovery of truth.** The phrase ‘‘mar- 
ketplace of ideas’’ was first expressed by Justice Oliver Wendell Holmes 
in his dissenting opinion in Abrams v. United States.’”? Although he 
used it as a simple metaphor, it has evolved into a ubiquitous rationale 
for free expression over the past 87 years. 

The marketplace approach described here starts from the premise that 
‘“‘the widest possible dissemination of information from diverse and 
antagonistic sources is essential to the welfare of the public.’’** The 
core of the marketplace of ideas concept is the notion that truth more 
easily is discovered when ideas are allowed to be freely expressed. In 
this sense, the marketplace approach has an instrumental function. That 
is, where people are allowed to contribute freely to public discourse 
without government mediation, public policy is enriched and more 
abuses are exposed. This approach does not require, however, that 
everyone have equal access to all communicative facilities, nor that 
every idea be given equal exposure in the marketplace. What it does 
mean is that people who have the desire and the means to express 
themselves will not be denied the opportunity to do so by the govern- 
ment without a compelling justification. 

While the marketplace theory has remained prominent in First 
Amendment jurisprudence for decades, it is by no means universally 





14. 393 U.S. 503, 89 S. Ct. 733 (1969). 

15. Id. at 512, 89 S. Ct. at 739-40. See also Hall v. Board of Comm’rs of Mobile | 
County, 681 F.2d 965, 967 (5th Cir. 1982) (‘‘[F]ree expression is itself a vital part of the 
educational process ....’’); Burch v. Barker, 861 F.2d 1149, 1159 (9th Cir. 1988) 
(‘‘[I]Jnterstudent communication does not interfere with what the school teaches; it 
enriches the school environment for the students ... .’’). 

16. JOHN MILTON, Areopagitica, in MILTON’s PROSE WritiNGs (1958) 181 (‘‘[W]ho ever 
knew Truth put to the worse, in a free and open encounter?’’). See also JOHN STUART 
MILL, ON LiBERTy (1972). 

17. 250 U.S. 616, 630, 40 S. Ct. 17, 22 (1919) (Holmes, J., dissenting) (‘‘[T]he ultimate 
good desired is better reached by free trade in ideas — that the best test of truth is the 
power of the thought to get itself accepted in the competition of the market ... .’’). 

18. Associated Press v. United States, 326 U.S. 1, 20, 65 S. Ct. 1416, 1424-25 (1945). 
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accepted. The most common criticism of the marketplace theory is that 
it does not take account of preexisting social and economic inequities. 
‘‘Market failure’’ theorists point out, for example, that while every 
person has the means to express himself or herself on some level, only 
certain groups have access to the mass media. As a result, mainstream 
voices dominate the marketplace, while others are marginalized into 
virtual silence.’® Whatever validity these criticisms have in the national 
communications marketplace, they are much less salient in the context 
of a public university. It is much easier for someone, whether or not a 
student, to counteract someone else’s expression when it takes place 
within the confines of a university campus. Also, much of the market 
failure critiques focus on macro-level problems such as concentrated 
media ownership. A public university, however, is a much more dis- 
crete, educated and intimate community where one can be heard with- 
out access to a major media outlet.?° While the marketplace theory may 
be limited as a universal First Amendment paradigm, it provides an 
ideal framework for dealing with free expression problems on public 
university campuses. 

In the university context, the marketplace approach has an instru- 
mental function in that it can strengthen public and campus policy, 
and can foster students’ personal and intellectual growth. Having access 
to ‘‘diverse and antagonistic’’ sources of information is essential to 


learning.?’ Students need to have their values, beliefs and knowledge 
routinely questioned, which, in a true marketplace environment, is 
certain to occur. Perhaps even more important than being exposed to 
diverse sources of information and ideas is being permitted to freely 


express oneself in the marketplace.?? The Supreme Court has recog- 
nized: 


The First Amendment serves not only the needs of the polity but 
also those of the human spirit—a spirit that demands self-expres- 
sion. Such expression is an integral part of the development of 
ideas and a sense of identity. To suppress expression is to reject 
the basic human desire for recognition and affront the individual’s 
worth and dignity.” 





19. See, e.g., BEN BAGDIKIAN, THE MEDIA Monopoty (4th ed. 1992) (detailing how 
ownership of the nation’s media is becoming increasingly concentrated and how this has 
a sanitizing effect on content); Jerome Barron, Access to the Press — A New First 
Amendment Right, 80 Harv. L. Rev. 1641 (1967) (identifying the same inequities and 
suggesting remedies, such as a public right of reply). 

20. See supra notes 8-10. 

21. See supra note 15. 

22. Many authors have recognized the essential value of individual self-expression as 
a tool for identity creation and self-fulfillment. See, e.g., Eric BARENDT, FREEDOM OF 
SPEECH 14-20 (1985) (referring to individual self-fulfillment as one of the essential purposes 
of free expression); Lucas A. Powe, THE FourTH ESTATE AND THE CONSTITUTION 238-41 
(1991). 

23. Procunier v. Martinez, 416 U.S. 396, 427, 94 S. Ct. 1800, 1818 (1974) (Marshall, 
J., concurring), overruled by Thornburg v. Abbott, 490 U.S. 401, 109 S. Ct. 1874 (1989). 
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By implementing broad free expression and distribution policies on 
university campuses, university officials benefit their students in these 
processes. 

Under the marketplace approach, it is not the obligation of the 
university to create a ‘‘halcyon educational setting’’** where students 
are shielded from the rest of the world. This may be the modus operandi 
of some private colleges that have a more focused curriculum and 
educational approach; public universities, however, must remain pub- 
lic. Public universities should be forums for ‘‘uninhibited, robust and 
wide open’’* debate, even to the extent of permitting speech on campus 
that some find offensive. Those who adopt a true marketplace approach 
must have faith in the importance of conflict as a source of growth, 
and in the general value of tolerance.?” They also must have faith in 
the ‘‘more speech’’ remedy.”* There is very little that can be expressed 
in words that cannot effectively be rebutted by more speech, especially 
at a public university, where, again, being heard is not as difficult as 
it is in the larger marketplace. A liberal distribution policy ensures that 
these channels for rebuttal remain open. 

Finally, adoption of the marketplace approach is consistent with a 
public university’s need to serve as a resource for taxpaying citizens 
as well as for the students and faculty who regularly inhabit the campus. 
Under a marketplace approach, access questions are often irrelevant 
because each speaker’s message is valued equally and each speaker is 
given equal access to most areas of campus. The only exceptions are 
for classrooms, libraries, administrative offices and other areas to which 
access must be limited in order for the university to carry out its 
primary educational responsibilities. Most other areas of campus, how- 
ever, must be made available for the dissemination of publications, 
without regard to the identity of the publisher or the distributor, and 
without regard to the content of the publication.” 





24. Glover v. Cole, 762 F.2d 1197, 1202 (4th Cir. 1985). 

25. Of course, the university can and should create places on campus where students 
can study, and certainly the university can and should ensure that classrooms and offices 
are not intruded on or otherwise disrupted. Nevertheless, it is counterproductive for a 
university to try to turn its grounds into a placid sanctuary. 

26. New York Times Co. v. Sullivan, 376 U.S. 254, 270, 84 S. Ct. 710, 721 (1964). 

27. See LEE C. BOLLINGER, THE TOLERANT SOCIETY 201 (1986) (‘‘Under the general 
tolerance perspective, the key concern ... is that we give those wishing to confront us 
with unpopular speech activity a serious and meaningful opportunity to do so.’’). 

28. See Whitney v. California, 274 U.S. 357, 377, 47 S. Ct. 641, 649 (1927) (Brandeis, 
J., concurring), overruled by Brandenburg v. Ohio, 395 U.S. 444, 89 S. Ct. 1827 (1969) 
(‘‘If there be time to expose through discussion the falsehood and fallacies, to avert the 
evil by the processes of education, the remedy to be applied is more speech, not enforced 
silence.’’). 

29. Exceptions might apply for publications that are not protected by the First 
Amendment. See Chaplinsky v. New Hampshire, 315 U.S. 568, 571-73, 62 S. Ct. 766, 
769-70 (1942); Brandenburg v. Ohio, 395 U.S. 444, 447 S. Ct. 1827, 1829 (1969) (holding 
that speech that incites violence or imminent lawless action is not protected); Miller v. 
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The precise application of the marketplace approach is discussed in 
the next section, which attempts to outline the most important First 
Amendment questions that administrators must answer before imple- 
menting or enforcing restrictions on publications distribution. 


II. RESTRICTIONS ON DISTRIBUTION: CONSTITUTIONAL REQUIREMENTS AND 
MARKETPLACE CONSIDERATIONS 


In order to determine the precise scope of distribution rights on 
public university campuses, several questions must be answered, each 
having its own body of precedent and each, ultimately, affecting the 
extent of the distributor’s rights. In order to assess the constitutionality 
of restrictions on publications distribution, there are three primary 
questions that must be answered: 


(1) What is the nature of the forum in which the publication is 
being distributed? 

(2) What is the nature of the content of the publication? 

(3) When, where and by what means is the publication being 
distributed? 


Each of these questions, as well as several important peripheral ques- 
tions, will be examined below. Alternative approaches to these ques- 
tions will also be suggested, consistent with the adoption of a marketplace 
approach. 


A. Nature of the Forum 


One of the most pervasive analytical constructs in First Amendment 
jurisprudence is the ‘‘public forum doctrine,’’ or ‘‘forum analysis.’’*° 
In addition to analyzing the content of people’s expression, courts also 
will consider where the speech occurred, assuming that speech restric- 
tions are inherently more reasonable in some places than in others. 
While several early Supreme Court decisions gave consideration to the 
location of speech,*' it was not until 1983 that the Court attempted to 
devise a framework for analyzing the context of speech.*? 





California, 413 U.S. 15, 93 S. Ct. 2607 (1973) (finding exception for publications that 
are legally obscene); Schenck v. United States, 249 U.S. 47, 39 S. Ct. 247 (1919) (finding 
exception for publications that pose imminent threats to national or domestic security). 

30. The Supreme Court explained in Cornelius v. NAACP Legal Defense & Ed. Fund, 
473 U.S. 788, 800, 105 S. Ct. 3439, 3448 (1984), that forum analysis was adopted ‘‘as a 
means of determining when the Government's interest in limiting the use of its property 
to its intended purpose outweighs the interest of those wishing to use the property for 
other purposes.”’ 

31. The Supreme Court first considered location in assessing the constitutionality of 
speech restrictions in Hague v. Committee for Indus. Org., 307 U.S. 496, 515-16, 59 S. 
Ct. 954, 964 (1939) (holding that public streets and parks are open to the public for 
expressive activity because they have been used for those purposes ‘‘time out of mind’’). 

32. See Perry Educ. Ass’n v. Perry Local Educators’ Ass’n, 460 U.S. 37, 45-49, 103 
S. Ct. 948, 954-57 (1983). 
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Unfortunately, public forum analysis has grown increasingly muddled 
over the past decade. Lower court applications of the doctrine have 
been inconsistent and have revealed the doctrine’s weaknesses. This is 
especially true in cases involving speech restrictions at public secondary 
and post-secondary schools. In these cases, application of the public 
forum doctrine has produced different results in similar cases. Courts 
handling these cases, moreover, have taken different approaches when 
reconciling the public forum analysis with the analysis required under 
Tinker v. Des Moines Independent Community School District,** the 
Supreme Court decision which governs the boundaries of student ex- 
pression in public schools. As a result, two key questions must be 
answered: First, how is forum analysis typically applied, and how 
should it be applied in the public university setting, if at all? Second, 
what is the applicability of the Tinker standard in public university 


cases, and how does its application comport or conflict with forum 
analysis? 


1. Basic Contours of Forum Analysis 


The Supreme Court has identified three different types of forums 
which afford speakers varying levels of First Amendment protection. 
The first of these are ‘‘traditional’’ or ‘‘quintessential’’ public forums, 
including public parks, streets, sidewalks and other places that ‘‘time 
out of mind [have] .. . been used for purposes of . . . communicating 
thoughts between citizens, and discussing public questions.’’** In tra- 
ditional public forums, speakers have the highest level of First Amend- 
ment protection. Content-based restrictions** on speech in public forums 
are subject to strict judicial scrutiny and are constitutional only if they 
serve a compelling government interest and are narrowly drawn to 
achieve that end.** The government may impose content-neutral regu- 
lations affecting the time, place and manner of expression in a public 
forum; however, the state must show that those regulations are narrowly 





33. 393 U.S. 503, 89 S. Ct. 733 (1969). In Tinker, the Supreme Court held that public 
school students could not be prevented from wearing black armbands as symbolic protests 
against the Vietnam War, absent evidence that such speech ‘‘materially disrupts classwork 
or involves substantial disorder or invasion of the rights of others.’’ Id. at 513, 89 S. Ct. 
at 740. 

34. Hague, 307 U.S. at 515, 59 S. Ct. at 964. See also Frisby v. Schultz, 487 U.S. 
474, 480, 108 S. Ct. 2495, 2500 (1988) (holding that residential streets are a public 
forum); United States v. Grace, 461 U.S. 171, 103 S. Ct. 1702 (1983) (holding that 
sidewalks around United States Supreme Court building are public forums). But see 
United States v. Kokinda, 497 U.S. 720, 110 S. Ct. 3115 (1990) (holding that sidewalk 
around postal office was not a public forum because it was created solely to serve as a 
passageway for postal workers). 

35. Content-based restrictions target either the subject-matter of speech (e.g., no 
distribution of publications discussing prayer in school) or the viewpoint of speech (e.g., 
no distribution of publications supporting or opposing prayer in school). 

36. See Carey v. Brown, 447 U.S. 455, 461-62, 100 S. Ct. 2286, 2290-91 (1980). 
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tailored to serve a significant government interest and that they leave 
open ample alternative channels for expression.*” 

In addition to establishing traditional or quintessential public forums, 
a state also may create a ‘‘limited’’ or ‘‘semi-’’ public forum, access to 
which may be restricted to certain groups* or to discussion of certain 
topics.*° A limited public forum is created only where a state ‘‘inten- 
tionally open{s] a nontraditional forum for public discourse;’’* it cannot 
be created by government inaction.*: As a result, when deciding whether 
a limited public forum has been created, courts look to the policy and 
practice of the government to determine its intent.*? In creating a limited 
public forum, the government may limit access to certain people, issues 
or modes of expression. Once the government has opened a forum for 
communication, however, it is barred by the First and Fourteenth 
Amendments from discriminating among forum users solely on the 
basis of message content.**? Where a limited public forum has been 
created, expression in that forum is given the same First Amendment 
protection as expression in a public forum.** The state is not obligated 
to indefinitely maintain the open status of a forum; nevertheless, ‘‘as 
long as it does so it is bound by the same standards as apply in a 
traditional public forum.’’* 

The third type of forum identified by the Supreme Court is the 
nonpublic forum. A nonpublic forum is government property that 
neither traditionally has been used for public discourse, nor specifically 
has been designated for such purposes.** Examples of public properties 
the courts have found to be nonpublic forums include: racetracks,*’ 





37. See Ward v. Rock Against Racism, 491 U.S. 781, 791, 109 S. Ct. 2746, 2753 
(1989). 

38. See, e.g., Widmar v. Vincent, 454 U.S. 263, 102 S. Ct. 269 (1981) (holding that 
access to school facilities was limited to student groups). 

39. See, e.g., Madison Joint Sch. Dist. v. Wisconsin Employment Relations Comm’n, 
429 U.S. 167, 97 S. Ct. 421 (1976) (limiting discussion to school board business). 

40. Cornelius v. NAACP Legal Defense & Educ. Fund, 473 U.S. 788, 802, 105 S. Ct. 
3439, 3449 (1985). 

41. Id. 

42. Id. at 802-03, 105 S. Ct. at 3449. Note that while a limited public forum cannot 
be created by government inaction, this does not mean that one only can be established 
through formal written decree. Intent may be inferred from government actions or 
inaction. 

43. See Police Dep’t of Chicago v. Mosley, 408 U.S. 92, 95-96, 92 S. Ct. 2286, 2289- 
90 (1972). 

44. See Cornelius, 473 U.S. at 800, 105 S. Ct. at 3448. Thus, content-based restrictions 
in limited public forums, just as in traditional public forums, are unconstitutional unless 
they serve a compelling government interest and are narrowly tailored to achieve that 
objective; content-neutral regulations affecting the time, place and manner of distribution 
are unconstitutional unless they are narrowly tailored to serve a substantial government 
interest and leave open ample alternative channels for expression. 

45. Perry Educ. Ass’n v. Perry Local Educators’ Ass’n, 460 U.S. 37, 46, 103 S. Ct. 
948, 955 (1983). 

46. Id. 

47. See International Soc’y for Krishna Consciousness v. New Jersey Sports & Expo- 
sition Auth., 691 F.2d 155 (3d Cir. 1982). 
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airports,*® prisons,*® military bases®° and postal offices.*‘ In nonpublic 
forums, expression is given substantially less First Amendment protec- 
tion than in public or limited public forums; nevertheless, regulation 
therein still must be reasonable and not based on the speaker’s view- 
point.*? In determining whether a regulation is reasonable, courts ex- 
amine whether the expression in question is consistent with the purposes 
for which the forum was created.** Some courts also consider the actual 
use of the property.** 


2. Divergent Approaches to Public Forum Analysis In the Public 
University Setting 


Three key questions arise in the application of the forum analysis to 
the public school or university setting. First, is forum analysis appro- 
priate under the circumstances? Second, and more generally, how 
should forum analysis be applied? Courts have suggested different 
versions of forum analysis, some providing more speech protection than 
others. Third, is the ‘‘substantial disruption’’ test from Tinker appli- 
cable, and if so, can its application be reconciled with forum analysis? 

The Supreme Court addressed the public nature of university cam- 
puses more than 20 years ago in Healy v. James.** The Healy court 
recognized that ‘‘[T]he college classroom with its surrounding environs 
is peculiarly ‘the marketplace of ideas.’’’>’ A decade later, the court 
was more specific: ‘‘[T]he campus of a public university, at least for 
its students, possesses many of the characteristics of a public forum.’’™* 
Since then, however, the Court has not addressed directly the nature 
of public universities as public forums. Many lower courts have done 
so, however, with inconsistent results. Additionally, there have been 
some Supreme Court decisions, and scores of lower court decisions, 
dealing with free expression in public secondary schools, some of which 
are instructive with respect to public universities. 

One of the most important questions in these cases is whether the 
public forum doctrine is applicable. The federal courts have split over 





48. See International Soc’y for Krishna Consciousness v. Lee, 112 S. Ct. 2701 (1992). 

49. See Jones v. North Carolina Prisoners’ Labor Union, 433 U.S. 119, 97 S. Ct. 2532 
(1977). 

50. See Greer v. Spock, 424 U.S. 828, 96 S. Ct. 1211 (1976). 

51. See United States Postal Serv. v. Council of Greenburgh Civic Ass’n, 453 U.S. 
114, 101 S. Ct. 2676 (1981), cert. denied, 413 U.S. 917, 101 S. Ct. 3150 (1981). 

52. Cornelius, 473 U.S. at 806, 105 S. Ct. at 3451. 

53. See Perry Educ. Ass’n, 460 U.S. at 50-51, 103 S. Ct. at 958. 

54. See Multimedia Publishing Co. v. Greenville-Spartanbrug Airport Dist., 991 F.2d 
154, 162 (4th Cir. 1993). 

55. Tinker v. Des Moines Indep. Comm’y Sch. Dist., 393 U.S. 503, 89 S. Ct. 733 
(1969). See supra note 33 for a discussion of the substantial disruption test. 

56. 408 U.S. 169, 180, 92 S. Ct. 2338, 2345 (1972). 

57. Id. at 180, 92 S. Ct. at 2346. 

58. Widmar v. Vincent, 454 U.S. 263, 268 n.5, 102 S. Ct. 269, 274 n.5 (1981). 
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this issue. Some courts presume that the nature of the forum is a 
necessary threshold inquiry whenever the speech in question takes 
place on public property. Other courts, however, argue that forum 
analysis is essentially an access question, and that when the speech in 
question is by students, faculty or other people who have the right to 
be on that property, forum analysis is irrelevant.5® These courts gen- 
erally hold that the constitutionality of restrictions on speech by stu- 
dents should be assessed solely by application of the Tinker substantial 
disruption test® or, as some other courts have held, by application of 
the traditional paradigms applicable to restrictions on speech in non- 
school contexts.®' In short, these courts suggest that forum analysis is 
misplaced with respect to student speech,®? and only is applicable with 
respect to speech by outside entities.® 

Courts applying these alternative approaches to forum analysis have 
argued that, at least in the high school context, the Tinker standard 
and forum analysis are mutually exclusive tests: the former is to be 
applied to student expression and the latter to nonstudent expression. 
In Slotterback v. Interboro School District,“ for example, the United 
States District Court for the Eastern District of Pennsylvania held that 
‘‘[FJorum analysis is irrelevant when neither access to public property 
nor state action is at issue.’’® In most cases involving public univer- 
sities, courts have relied on forum analysis and have avoided Tinker. 
The problem with this is that once a court has determined that a 
particular part of a school or university campus is a nonpublic forum, 
then university restrictions need only be reasonable and not based on 
viewpoint.® As a result, regulations that are subject-matter based or 





59. See, e.g., Slotterback v. Interboro Sch. Dist., 766 F. Supp. 280, 290 (E.D. Pa. 
1991). 

60. See infra notes 95-99 and accompanying text for a discussion of Tinker. 

61. These courts apply, for example, strict scrutiny review to content-based restrictions 
and intermediate scrutiny review to content-neutral time, place and manner restrictions. 

62. ‘‘Student speech’’ has been defined as students’ personal speech; that is, speech 
that is voluntary and is not dictated by another individual or group. See Board of Educ. 
of Westside Comm’y Sch. v. Mergens, 496 U.S. 226, 288 n.22, 110 S. Ct. 2356, 2392 
n.22 (1990) (Stevens, J., dissenting); Katz v. McAulay, 438 F.2d 1058, 1061 (2d Cir. 
1971), cert. denied, 405 U.S. 933, 92 S. Ct. 930 (1972). 

63. See Burch v. Barker, 861 F.2d 1149 (Sth Cir. 1988) (refusing to apply forum 
analysis); Rivera v. East Otero Sch. Dist., 721 F. Supp. 1189, 1193 (D. Colo. 1989) (noting 
that the Supreme Court in Tinker did not discuss the forum status of public schools). 

64. 766 F. Supp. 280 (E.D. Pa. 1991) 

65. Slotterback, 766 F. Supp. at 290. Note that the ‘‘state action’’ phrase as used by 
the court does not refer to state-imposed restraints of speech; it refers to government- 
sponsored speech or speech which otherwise would carry the explicit or implicit impri- 
matur of the school. Such speech can be regulated more freely by administrators. See 
Hazelwood Sch. Dist. v. Kuhlmeier, 484 U.S. 260, 108 S. Ct. 562 (1988). 

66. See Cornelius, 473 U.S. at 806, 103 S. Ct. at 3451. For an example of an 
unconstitutionally viewpoint-based regulation, see San Diego Comm. Against Registration 
and the Draft (CARD) v. Grossmont Union High Sch. Dist., 790 F.2d 1471 (9th Cir. 1986) 
(striking down state-funded newspaper’s policy of accepting military ads but not anti- 
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speaker-based are not subject to heightened judicial scrutiny, even 
where they restrict speech that in no way disrupts the school environ- 
ment. This simply does not afford speech the level of protection it 
deserves. Courts too frequently fixate on the location of speech and 
permit subject-matter-based restrictions that would be unconstitutional 
under either the Tinker standard or the standards applicable outside 
the school or university. 

Some courts have sought to remedy this problem by applying a more 
exacting version of the public forum doctrine. In cases involving speech 
in nonpublic forums, for example, the government generally only need 
show that its regulation is viewpoint-neutral and reasonable.” The 
Fourth Circuit recently held, however, that the reasonableness standard 
in public forum cases should be more of a ‘‘reasonableness with teeth’’ 
standard.® Specifically, the Court held that even though the speech in 
question occurred in a nonpublic forum (an airport), it was not enough 
for the government to show that its regulation was rationally related to 
a legitimate government objective. More demanding scrutiny was nec- 
essary because the regulation affected First Amendment activity ‘‘that 
is entitled to special solicitude even in [a] non-public forum.’’® 

This begs the question: would such a standard support the imposition 
of subject-matter-based and speaker-based regulations, even though they 
are not expressly prohibited in nonpublic forums? In other words, 
under the more exacting ‘‘reasonableness with teeth’’ standard, could 
a plaintiff successfully argue that subject-matter- and speaker-based 
regulations are inherently unreasonable? This is a question that has yet 
to be resolved. Indeed, most courts have not adopted the ‘‘reasonable- 
ness with teeth’’ standard. Nevertheless, the Fourth Circuit’s approach 
illustrates the confusion and disenchantment over the boundaries of 
public forum analysis and suggests that perhaps the public forum 
doctrine must either continue to evolve or be abandoned in favor of a 
more coherent approach. The Tinker ‘‘substantial disruption’’ test is a 
better approach in that it focuses on whether the speech in question 
actually undermines the educational process. Unfortunately, it also falls 
short of a true ‘‘marketplace’’ standard because it does not provide 
adequate protection to speech by nonstudents. 


3. Forum Analysis Applied 


Having outlined some of the basic problems with forum analysis and 
its intersection with other constitutional standards, it is important to 





military ads). For an example of an ‘‘unreasonable’’ regulation, see Multimedia Publishing 
Co. v. Greenville-Spartanburg Airport Dist., 991 F.2d 154, 162 (4th Cir. 1993). 

67. See Cornelius, 473 U.S. at 806, 103 S. Ct. at 3451. 

68. Multimedia Publishing, 991 F.2d 154 (striking down airport regulation that banned 
all newsracks, even though airport was a nonpublic forum, on grounds that the regulation 


was not “‘reasonable’’ in light of the purpose and actual operation of the airport). 
69. Id. at 159. 
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look at how these standards have been applied, or how they likely 
would be applied, in the public university setting. 

One of the first Supreme Court cases involving the forum status of 
public universities was Widmar v. Vincent,” decided in 1981. In a 
footnote, the Widmar court held that public universities are different 
from traditional public forums such as streets or parks in that: 


[A] university’s mission is education, and decisions of this Court 
have never denied a university’s authority to impose reasonable 
regulations compatible with that mission upon the use of its 
campus and facilities. We have not held, for example, that a 
campus must make all of its facilities equally available to students 
and nonstudents alike, or that a university must grant free access 
to all of its grounds or buildings.” 


This quote from the Court is instructive in several respects. First, it 
implies that forum analysis is appropriate in this context, even though 
the Court’s decision precedes Perry by two years. Second, it seems to 
suggest that universities generally are not presumed to be traditional 
public forums. Third, it suggests that access to certain areas of campus 
can be completely closed, even to students. And finally, it establishes 
a principle that other courts have supported, which is that a public 
university legitimately may draw distinctions between students and 
nonstudents where speech rights on campus are concerned. These 
principles, for the most part, still characterize the current judicial 
approach. 

Most cases involving restrictions on expression or distribution at 
public universities have been resolved in part through application of 
the public forum doctrine.”* The nature of these applications has varied 
with the results, but most courts deciding these cases generally hold 
that forum analysis is appropriate, even where the restrictions involved 
only affect student speech.” 

While some courts have suggested that parts of public universities 
might be considered traditional public forums,”* most courts have held, 





70. 454 U.S. 263, 102 S. Ct. 269 (1981). 

71. Id. at 268 n.5, 102 S. Ct. at 273 n.5. 

72. There are some rare exceptions. See, e.g., American Future Sys. Inc. v. Pennsyl- 
vania State Univ., 752 F.2d 854, 863 (3d Cir. 1985), cert. denied, 473 U.S. 911, 105 S. 
Ct. 3537 (1985) (eschewing forum analysis altogether after concluding that university 
dormitories were neither public nor nonpublic forums). 

73. Similarly, the courts generally do not apply Tinker in the university context, 
even where the speech involved is solely the personal speech of students. 

74. See, e.g., Hays County Guardian v. Supple, 969 F.2d 111, 117 (5th Cir. 1992), 
cert. denied, 113 S. Ct. 1067 (1993) (holding that all areas ‘‘outdoors, on grounds owned 
or controlled by the University’’ are public forums). See also Bacon v. Bradley-Bourbon- 
nais High Sch. Dist., 707 F. Supp. 1005 (C.D. Ill. 1989) (holding that sidewalk surround- 
ing public high school is traditional public forum). Bacon suggests that there are at least 
some areas around campus that courts might consider traditional public forums. Generally, 
however, as one moves inward from the perimeter of the school grounds, the public 
nature of the property decreases. 
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or have intimated, that public universities are public only for students 
and for others who are permitted or required to be on the campus.” 

There seems to be little doubt that public universities are at least 
limited public forums for use by students. As the Supreme Court noted 
in Tinker, the dedication of public property to serve specific purposes, 
such as educating students, ‘‘does not imply that the constitutional 
rights of persons entitled to be there are to be gauged as if the premises 
were purely private property.’’’® Furthermore, as one court succinctly 
expressed in another high school case, ‘‘[G]overnment intent to create 
public secondary schools as limited public fora, during school hours, 
for the first amendment personal speech of the students who attend 
those schools, is intrinsic to the dedication of those schools.’’” Al- 
though Tinker and Slotterback are both high school cases, these prin- 
ciples presumably would be even more salient in the college context 
where students generally are given greater freedom from university 
control.”8 

While university campuses often are held to be limited public forums 
for student expression, this designation almost certainly does not apply 
to all areas of campus.” Clearly, outdoor areas around campus, such 
as plazas, sidewalks and other open and accessible areas, would be 
considered public, at least for students. At the other extreme, classrooms 
and offices likely would be considered nonpublic forums, even for 
students. There are other campus areas, such as lobbies, hallways and 
other common areas indoors whose forum status is more difficult to 
determine. These areas do not typically come to mind when one thinks 
of traditional public forums; nevertheless, the areas share many of the 
same characteristics as sidewalks and plazas. Furthermore, if one sub- 
scribes to the Slotterback court’s holding that protection of student 
speech is intrinsic to the creation of schools, then these areas must be 





75. See, e.g., University of Utah Students Against Apartheid v. Peterson, 649 F. 
Supp. 1200, 1209 (D. Utah 1986) (holding that ‘‘the university campus is available to 
students [and student groups] as a public forum’’); Glover v. Cole, 762 F.2d 1197 (4th 
Cir. 1985) (holding that campus is limited public forum for students). Note also the 
Supreme Court’s important qualification in Widmar, that the campus of a public univer- 
sity, at least for its students, possesses many characteristics of a public forum. Widmar 
v. Vincent, 454 U.S. 263, 267 n.5, 102 S. Ct. 269, 273 n.5 (1981) (emphasis added). 

76. Tinker, 393 U.S. at 513 n.6, 89 S. Ct. at 740 n.6 (emphasis added). 

77. Slotterback v. Interboro Sch. Dist., 766 F. Supp. 280, 293 (E.D. Pa. 1991) 
(emphasis added). 

78. See Katz v. McAulay, 438 F.2d 1058, 1061 n.5 (2d Cir. 1971), cert. denied, 405 
U.S. 933, 92 S. Ct. 930 (1972) (‘‘[W]e proceed from the premise that a state may decide 
that the appropriate discipline which requires the restriction of certain communicative 
actions may differ in the cases of university studenis from that called for in the cases of 
younger secondary school pupils in relatively similar circumstances.’’). 

79. See United States Postal Serv. v. Greenburgh Civic Ass’ns, 453 U.S. 114, 129, 
101 S. Ct. 2676, 2685 (1981) (noting that the First Amendment does not guarantee access 
to property simply because it is owned or controlled by the government); Widmar v. 
Vincent, 454 U.S. 263, 267 n.5, 102 S. Ct. 269, 273 n.5 (1981)(noting that public 
university need not open up all of its facilities for public use). 
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included as limited public forums. Note, however, that expression in 
these areas would still be subject to time, place and manner restric- 
tions.®° 

While courts generally hold that common areas of campus are limited 
public forums for student speech, there is some disagreement about 
what constitutes ‘‘student speech.’’ There are some cases that suggest 
that student speech should be limited to a student’s own ‘‘personal’’ 
speech and should not extend to the distribution of publications pro- 
duced by others. Other cases, however, including at least one university 
case, have rejected this distinction. In Hedges v. Wacounda,® the 
Seventh Circuit criticized a high school restriction that applied only to 
‘‘nonstudent prepared materials.’’®? The court held, ‘“‘[Ijt is unreason- 
able, contrary to the school’s educational mission, and downright 
arbitrary to prohibit students from distributing material that is prepared 
by others but that the distributor wishes to adopt as his or her own.’’® 
Similarly, the Fifth Circuit has suggested that if university students 
were involved with either the production or distribution of a publica- 
tion, it should be treated as student expression.“ As a result, in most 
cases, any restriction on speech that is distributed by a student likely 
will be considered student speech. 

While it is true that most public universities are not presumed to be 
anything more than limited public forums for student speech, this does 
not mean that nonstudents or nonstudent groups are prohibited access 
to public universities for publications distribution. Nonstudents and 
nonstudent groups can gain access in one of two ways. First, the 
university might by policy or practice create limited public forums on 
campus which either are dedicated specifically to nonstudent speech 
or whose boundaries of access encompass nonstudent speech. For 
example, where a university authorizes or persistently acquiesces to the 
distribution of some nonstudent publications, the university might have 
created a limited public forum for these types of publications, access 
to which may not be denied to similar nonstudent publications. In 
these situations, the scope of access to the new forum is limited by the 
scope of access previously authorized or permitted. For example, if the 
university authorizes the distribution of a publication advocating abor- 
tion rights, it still might be able to restrict the distribution of commercial 
fliers for a local night club. The two types of publications are different 
and, arguably, the scope of the forum created by the university only 





80. Because of concerns over congestion and safety and because of the proximity of 
these areas to classrooms and offices, time, place and manner restrictions are much more 
likely to be upheld in these areas. 

81. 9 F.3d 1295 (7th Cir. 1993). 

82. Id. at 1301. 

83. Id. 

84. Hays County Guardian v. Supple, 969 F.2d 111, 118 (5th Cir. 1992), cert. denied, 
113 S. Ct. 1067 (1993). 
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covers political publications. Even if this argument works,® the uni- 
versity then could not deny access to other political publications,®* and 
it certainly could not deny access to a pro-life political newspaper.®’ If 
university officials were stubborn, they could deny access to all non- 
student publications and in a sense thereby close the forum;® as long 
as the forum is open, however, they could not give differential access 
to similar publications.” 

Aside from creating limited public forums, university officials also 
may be required to permit access to nonstudent publications where 
university restrictions on these publications are found to be ‘‘unreason- 
able.’’ It was mentioned previously that restrictions on expression in 
nonpublic forums must be reasonable and viewpoint-neutral. In deter- 
mining whether a restriction is reasonable, courts look at the compat- 
ibility of the speech with the forum’s intended use. Courts typically 
have applied the reasonableness standard in a way that is highly 
deferential to the government, considering only the relationship be- 
tween the speech and the purposes of the forum. More recent court 
decisions have recognized the need for a less literal approach ({i.e., a 
‘reasonableness with teeth’’ approach). The Supreme Court, for ex- 
ample, pointed out in Board of Airport Commissioners v. Jews for 
Jesus® that ‘‘much non-disruptive speech — such as the wearing of a 
T-shirt or button that contains a political message — may not be ‘airport- 
related,’ but is still protected speech even in a nonpublic forum.’ 


Taking this one step farther, the Fourth Circuit recently held, ‘‘[W]ith 
respect to a nonpublic forum’s intended use, the proof is in the 
pudding. We look not simply at the government’s assertions of purpose, 
but also at the facility’s actual operation.’’®? The Fourth Circuit high- 
lighted Justice O’Connor’s concurring opinion in International Society 





85. See infra notes 45-53 and accompanying text for a discussion of the reasonableness 
of restrictions in nonpublic forums. 

86. See Widmar, 454 U.S. at 271, 102 S. Ct. at 275 (holding that once a university 
had opened its classrooms for use by registered student groups, all registered student 
groups had to be given equal access to those areas). See also Gay Student Services v. 
Texas A & M Univ., 737 F.2d 1317 (5th Cir. 1984), cert. denied, 471 U.S. 1001, 105 S. 
Ct. 1860 (1985). 

87. This would be a viewpoint-based restriction expressly prohibited by the First 
Amendment. See Perry Educ. Ass’n v. Perry Local Educators’ Ass’n, 460 U.S. 37, 46, 
103 S. Ct. 948, 955 (1983). 

88. See id. at 46, 103 S. Ct. at 955-56. 

89. See, e.g., Hays County Guardian v. Supple, 969 F.2d 111 (5th Cir. 1992), cert. 
denied, 113 S. Ct. 1067 (1993) (striking down a university regulation restricting distri- 
bution of publications containing advertising where university permitted distribution of 
The New York Times, USA Today and a university-supported newspaper, all of which 
contained advertisements). 

90. 482 U.S. 569, 107 S. Ct. 2568 (1987). 

91. Id. at 576, 107 S. Ct. at 2573. 

92. See Multimedia Publishing Co. v. Greenville-Spartanburg Airport Dist., 991 F.2d 
154, 162 (4th Cir. 1993). 
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for Krisha Consciousness v. Lee,®? in which she stated that ‘‘compata- 
bility’’ is not the proper focus; instead, courts should consider whether 
permitting speech would be incompatible, or ‘‘might actually interfere’ 
with the functions of the property.” 

Where a court applies this more exacting ‘‘reasonableness with teeth’’ 
standard, almost any regulation could be struck down, depending on 
the court’s aggressiveness. For example, it is conceivable that a univ- 
ersity’s denial of access to nonstudent publications could be considered 
unreasonable since the distribution of those publications would not 
interfere with the functioning of the university, especially in light of 
the fact that the university may still impose time, place and manner 
restrictions on the distribution of such publications. It is possible that 
continued application of this more exacting reasonableness requirement 
could open the door for publications seeking access to public univer- 
sities. While no court has embraced a pure marketplace approach, it is 
encouraging that some courts are at least beginning to make the proper 
inquiry. Specifically, some courts, such as the Fourth Circuit, are 
beginning to ask not whether the speech in question advances the 
purposes of the forum, but whether its expression would undermine 
the purposes of the forum. This is the key inquiry under the marketplace 
approach. 


4. Forum Analysis v. The Marketplace Approach 


As the preceding sections illustrate, public forum analysis is riddled 
with inconsistencies and provides minimal guidance to administrators 
and potential distributors of publications. Most of this confusion could 
be eliminated, however, if courts and/or university officials adopted a 
marketplace approach to publications distribution. Under a marketplace 
approach, forum analysis is unnecessary. There is no need to determine 
who is entitled to be on the property because every citizen has a right 
to be on most parts of the campus. There also is no need to consider 
the type or content of the publications that seek to distribute because 
all publications are valued equally. Furthermore, there is no reason to 
try to characterize and classify the forum because public universities 
are presumed to be appropriate forums for the dissemination of all of 
publications. 

While no court has adopted a marketplace approach to publications 
distribution, the ‘‘substantial disruption’’ test from Tinker®> comes 
close, although it too has been watered down by lower court applica- 
tions. In Tinker, the Supreme Court held that student expression in a 
public high school could be restricted only where school officials could 





93. 112 S. Ct. 2711 (1992). 

94. Id. at 2713-14 (O’Connor, J., concurring). 

95. Tinker v. Des Moines Indep. Community Sch. Dist., 393 U.S. 503, 89 S. Ct. 733, 
740 (1969). 





954 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 22, No. 4 


demonstrate that the speech was substantially disruptive of educational 
activities or intruded on the rights of others. The Court added that 
school administrators must be able to show that their restrictions of 
expression are motivated by more than just ‘‘a desire to avoid the 
discomfort and unpleasantness that always accompany an unpopular 
viewpoint.’’®* School officials must demonstrate factual evidence of a 
disruption. It is not enough that the expression in question ‘‘could’’ or 
‘‘might’’ cause a disruption.*’ 

This is a demanding standard that at first glance seems to embody 
the marketplace approach by focusing on whether the speech in ques- 
tion actually undermines the school’s educational activities.°%* As cur- 
rently applied by the courts, however, the Tinker standard falls short 
of the level of protection required under a true marketplace approach. 
Most importantly, courts have interpreted the phrase ‘‘substantial dis- 
ruption’ to encompass not only physical disruption, but also speech 
that is so politically or emotionally charged that it creates disruption 
because of its effect on others. Under a marketplace approach, the 
offensiveness or volatility of speech almost never is a sufficient justi- 
fication for its restriction.*® The other problem with the Tinker standard 
in its current form is that it generally only applies to student expression. 
As a result, it leaves the door open to greater restrictions on nonstudent 
speech. Finally, perhaps the greatest weakness of the Tinker standard 
is that courts have been reluctant to apply it in the university context; 
it is still almost exclusively a secondary school precedent. 

While the substantial disruption test of Tinker would be a better 
standard in the college context than the current judicial approach, it 
needs to be strengthened before it can be considered a true marketplace 
standard. The best approach would be to presume that public univer- 
sities are open for the dissemination of publications, regardless of the 
type of publication involved, the content of the publication and the 
identity of the distributor or publisher. The only restrictions that would 
be legitimate under a marketplace approach consequently would be 


reasonable regulations governing the time, place and manner of distri- 
bution. 


B. Content of the Publication 


If it is determined that relevant parts of a university campus are 
public or limited public forums for expressive activity, all those who 





96. Id. at 509, 89 S. Ct. at 738. 

97. Id. at 508, 89 S. Ct. at 737. 

98. See supra text accompanying note 12. 

99. As mentioned earlier, however, exceptions would apply for speech that could be 
restricted outside the university, such as speech that incites ‘‘imminent lawless action,”’ 
Brandenburg v. Ohio, 395 U.S. 444, 89 S. Ct. 1827, 1829 (1969), or that speech contained 
‘fighting words,’’ Chaplinsky v. New Hampshire, 315 U.S. 568, 572, 62 S. Ct. 766, 769 
(1942). Government restrictions based on these precedents, however, are extremely rare. 
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rightfully have access to the forum are given full First Amendment 
protection. What this means, first and foremost, is that content-based 
restrictions on speech will be subject to strict judicial scrutiny.*° Such 
regulations will only be upheld if they are narrowly tailored to serve 
a compelling government interest.“ As a practical matter, courts rarely 
uphold such laws.* 

Content-based restrictions come in one of two forms: they either are 
viewpoint-based’™ or subject-matter-based.*~* It has been argued that 
only viewpoint-based laws should be subject to strict scrutiny;’® at the 
other extreme, it has been contended that the distinction between 
content-based and content-neutral laws should be eliminated alto- 
gether. The Court’s current approach, however, provides that both 
types of content-based regulations (viewpoint and subject matter) are 
subject to strict scrutiny.*”” Regulations can be classified as content- 
based in one of two ways, according to Professor Laurence Tribe: (1) 
if, on their face, they target particular ideas or information, or (2) they 
are neutral on their face, but are adopted for a content-based purpose.’ 

There is an indefinite number of potential content-based regulations 
that a university might seek to impose on distributors of publications. 
The most obvious are regulations that, for example, prohibit the dis- 
semination of information regarding abortion, affirmative action or the 
Gulf War, all of which likely would be unconstitutional because they 
prohibit discussion of particular subjects. More subtle regulations that 
are neutral on their face but that are selectively applied are also likely 
to be unconstitutional. For example, a regulation prohibiting the dis- 
semination of newspapers containing advertisements would be uncon- 





100. Police Dep’t of Chicago v. Mosley, 408 U.S. 92, 95, 92 S. Ct. 2286, 2290 (1972) 
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101. Id. at 95-96, 92 S. Ct. at 2290-91. 

102. There are exceptions, but usually only where some other fundamental right, such 
as voting, is involved. See Burson v. Freeman, 504 U.S. 191, 112 S. Ct. 1846 (1992) 
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stitutional if applied against the New York Times but not against a 
local daily paper or the university’s student paper. 

Other regulations that target particular publications for special treat- 
ment (not necessarily because of their content) or that otherwise apply 
dissimilar treatment to similar publications are also subject to strict 
scrutiny. Under forum analysis, similar publications cannot be denied 
access to the same forum, unless the university can prove that the 
restricted publication is somehow different from the non-restricted 
publication(s) and that it is neither the policy nor the practice of the 
university to grant access to those types of publications. For example, 
a university could not permit the distribution of Newsweek but restrict 
the distribution of Cosmopolitan unless it could show that only news 
publications are permitted on campus. Nor could the university permit 
a university-supported newspaper to distribute on campus but not 
permit a newspaper produced by some outside entity to do the same. 
Again, for these types of regulations to survive, the university would 
have to rely on forum analysis and prove that the forum in question 
was created only to serve these types of publications. If this is not the 
case, however, these regulations are unconstitutional because they apply 
dissimilar treatment to legally similar publications. In other words, the 
regulations force particular publications or types of publications to bear 
special burdens.*° 

While most content-based and speaker-based restrictions are uncon- 
stitutional, there are circumstances in which they might be upheld. 
First, the university might be able to demonstrate a compelling govern- 
ment interest to justify content- or speaker-based regulation. This, 
however, is unlikely.1*° Second, there are certain categories of speech 
that are afforded less First Amendment protection, even against content- 
based restrictions. For example, speech that is legally obscene,’ con- 
tains ‘‘fighting words’’,’ or is ‘“‘likely to incite imminent lawless 
action’’*? is speech that is not protected by the First Amendment. In 
addition, commercial speech, while still protected expression, is subject 
to greater government regulation. Regulations targeting commercial 
publications are probably the most common content-based regulations 
in this area, and they warrant some elaboration. 
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1. Commercial Speech and Commercial Solicitation 


University officials have greater flexibility in restricting commercial 
speech. Commercial speech can loosely be defined as speech that does 
no more than propose a commercial transaction.’* Publications are 
difficult to characterize as either commercial or political (non-commer- 
cial) because they often contain both commercial and political messages. 
However, it is settled that where political and commercial speech are 
‘‘inextricably intertwined,’’ the speech will be given the same protec- 
tions as purely political speech. 

Thus, most publications that sell ads merely to finance the publication 
of their non-commercial messages would not be subject to the less 
protective standards for commercial speech. However, publications that 
consist entirely of advertisements, such as shoppers or coupon books 
or advertisements reproduced on fliers or in pamphlets, would be given 
less protection. The Supreme Court has also made clear that commercial 
speech will not receive greater First Amendment protection merely 
because it contains some political speech.*** As a result, the purveyor 
of an otherwise purely commercial publication will not receive greater 
First Amendment protection by adding one or two token political 
messages. Conversely, publications cannot be characterized as com- 
mercial merely because they are sold rather than given away.” 

In 1980, the Supreme Court established a test for assessing the 
constitutionality of restrictions on commercial speech. In Central Hudson 
Gas & Electric Corp. v. Public Service Commission,‘ the Court held 
that in order for commercial speech to be protected, it must concern 
lawful activity and must not be misleading. If these criteria are met, 
the government must also show that its interest in restricting the speech 
is substantial, that the restriction directly advances its asserted interest 
and that the restriction is no more extensive than necessary to serve 
that interest.* 

Blanket prohibitions on the distribution of commercial speech likely 
are not constitutional under Central Hudson. First, while it does not 
receive the same level of protection as political speech, commercial 
speech is protected by the First Amendment and ‘‘cannot be banned 
because of an unsubstantiated belief that its impact is detrimental.’’'”° 
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Second, the Supreme Court has held that citizens have a right to receive 
information,’ and that this right is especially important for students.122 
Thus, the First Amendment protection afforded commercial speech must 
be outweighed by the state’s asserted interests in order for restrictions 
on commercial speech to survive. For instance, in Board of Trustees of 
State University of New York v. Fox,'”* the Supreme Court held that a 
public university’s interests were substantial enough to prohibit the 
door-to-door sale of housewares in university dormitories. In Fox, two 
state interests were implicated by the plaintiff’s distribution: the right 
of the university to control the use of its property and the right/ 
obligation of the university to secure a peaceful and studious environ- 
ment for students living in the dormitories.’ It is doubtful, however, 
that Fox could be expanded to prohibit the passive distribution of 
noncommercial publications in campus dormitories, which is obviously 
less intrusive than is face-to-face commercial solicitation. In addition, 
Fox would not be decisive with respect to restrictions on distribution 
in more public areas of campus where the university’s interests as a 
property owner are less compelling. 

While purely commercial publications are given less First Amend- 
ment protection, school officials must still demonstrate a substantial 
interest in restricting them, which is not always easy. It is difficult to 
conceive of a government interest that would justify restricting the 
distribution of commercial publications in public or limited public 
areas of campus. Some have argued that the university has an interest 
in protecting students from harassment and fraud.’25 Although this may 
be true, prohibiting the distribution of commercial publications is an 
ineffective, or at least overreaching, remedy. Commercial speech is not 
inherently fraudulent, as some government officials seem to believe, 
and there is no reason to think that the distribution of such publications 
is any more harassing than the distribution of political publications. 
Furthermore, it is an insult to students’ intelligence to suggest that 
they are less capable than school officials of identifying fraudulent 
publications. Concerns over harassment and fraud can, and should, be 
addressed through regulations prohibiting harassment and fraud. 

Another common rationale for restricting commercial publications is 
that such regulations are necessary to prevent the university grounds 
from being inundated with commercial publications distributors.'?° These 
types of crowd control arguments, however, are easily addressed through 
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content- and speaker-neutral time, place and manner regulations. Ad- 
ministratively, it may be convenient to target distributors of commercial 
publications in order to reduce traffic on campus, but convenience 
alone cannot support these kinds of content- and speaker-based dis- 
tinctions. 

Some courts may be sympathetic to the university’s concerns over 
the dissemination of commercial publications. In most cases, however, 
the restrictiong will likely be struck down unless the distribution is 
coupled with s»me other behavior, or where the distribution takes place 
in less public areas of campus, such as dormitories, where the univ- 
ersity’s interests are heightened. Determined school officials are more 
likely to succeed in enforcing restrictions on commercial publications 
by arguing that these are not the types of publications included within 
the university’s limited public forums. In other words, if one could 
show that the areas of campus in question were never intended to 
accommodate commercial publications and that the university has never 
treated those areas as being open to those types of publications, the 
regulations might be upheld. An even better tactic, however, would be 
to adopt the marketplace approach, which recognizes the value of such 
publications, respects the intelligence of students and permits the 
distribution of all publications, regardless of their content or character. 


2. Content-Based Regulations and The Marketplace Approach 


It probably goes without saying that content-based regulations are 
particularly contemptible under the marketplace approach. The mar- 
ketplace approach is committed to the notion that all publications, 
regardless of their content, have value and, subject only to reasonable 
time, place and manner restrictions, should be freely distributed on 
public university campuses. This applies equally to commercial pub- 
lications. Commercial publications have value to students for several 
reasons. First, they are vehicles for the transmission of commercial 
information, which students need as consumers. Second, commercial 
publications are often sources of important social, cultural, and political 
messages, even though their primary objective may be commercial. 
Also, by permitting the distribution of commercial publications on 
campus, university administrators are fulfilling the university’s obli- 
gation to the public to serve as a forum for all expression. As an added 
bonus, administrators need not agonize over how to characterize par- 
ticular messages because all publications are treated equally under a 
marketplace approach. Administrators’ arbitrary assessments of the 
character, genre or value of speech generally are not helpful under the 
marketplace approach, and indeed they are often antithetical to it. 

In summary, any regulations that make distinctions based on the 
subject matter or viewpoint of a publication, or that apply differential 
treatment to publications, are inconsistent with the marketplace ap- 
proach. Furthermore, because forum distinctions are not relevant under 
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the marketplace approach, content-based and speaker-based restrictions 
are not justifiable even in areas that courts might consider nonpublic 
forums. The only regulations that are consistent with the marketplace 
approach are content-neutral and speaker-neutral regulations directed 
at the time, place, and manner of distribution. These restrictions are 
discussed in more detail in the next section. 


C. Time, Place and Manner of Distribution 


Despite the fact that a particular publication is entitled to First 
Amendment protection and is distributed in a public forum, the uni- 
versity may nevertheless impose reasonable time, place and manner 
restrictions on its distribution.’?”? Courts have acknowledged that uni- 
versity officials have the right to control the use of their property and 
may impose housekeeping regulations, even where those regulations 
indirectly affect students’ speech, provided the regulations do not target 
speech.’”8 Such regulations must also be narrowly tailored to serve a 
substantial government interest and must leave open ample alternative 
channels of communication.'”° 

Time, place and manner regulations (TPM’s) are given greater def- 
erence by courts because their ostensible purpose is not to single out 
particular ideas, content or speakers for disparate treatment. In other 
words, any restriction on speech imposed by these regulations is inci- 
dental to the government’s legitimate objectives. At the same time, 
however, while some regulations are facially neutral, they have a 
substantial effect on particular speakers or groups of speakers. For 
example, regulations requiring that all publications be distributed in 
certain areas of campus may have the effect of a total ban if either the 
area is not highly populated or is segregated from the distributor’s 
target audience. All of this suggests that from the standpoint of pub- 
lications distributors, TPM’s should not be taken lightly; TPM’s can be 
as prohibitory as content-based or speaker-based regulations while at 
the same time being less vulnerable to First Amendment challenge. 

Among the most common types of TPM’s in this context are: (1) 
regulations that either prohibit the installation of newsracks or restrict 
their placement; (2) regulations that establish a licensing or prior review 
system for distribution of publications; (3) regulations that restrict 
‘“‘hawking’’ and other direct solicitation; and (4) regulations that restrict 
publications for the ostensible purpose of preventing litter. Each of 
these will be discussed in turn. 


1. Newsracks 


The Supreme Court has held that the distribution of literature is 
protected by the First Amendment.**° This principle has been applied 
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equally to the distribution of newspapers via newsracks.**! Blanket 
prohibitions on the installation of vending machines or distribution 
boxes on public university property likely would be unconstitutional. 
It is unlikely that university officials could demonstrate a sufficiently 
substantial interest to justify such a rule.**? If university officials could 
show that newsrack distribution was ‘‘incompatible with the normal 
activity of a particular place,’’ the regulation might be constitutional.’ 
This, however, is unlikely to occur in areas of campus that are public 
or limited public forums. These areas are by their very nature appro- 
priate locations for the dissemination of information. Furthermore, even 
in those areas that are nonpublic forums, a complete ban may be 
unconstitutional if the regulation poses too great a burden on speech™ 
or if the regulation is unreasonable in light of the ways in which the 
forum has been used.**5 

Regulations affecting the placement of newsracks are much more 
likely to be constitutional than complete bans.'** For example, regula- 
tions that prohibit ‘‘structures’’ from being left on public lawns,**’ or 
that prohibit the placement of newsracks in areas that would pose a 
threat to public safety,** are not uncommon. These types of regulations 
are typically upheld, provided they do not burden “‘substantially more 
speech than is necessary to further the government’s legitimate inter- 
ests,’’*°° and provided they produce significant gains in safety and 
aesthetics.**° Of course, these regulations might not be constitutional if 
they singled out certain publications because of their content or applied 
different treatment to similar types of publications. 

In City of Cincinnati v. Discovery Network,’** the Supreme Court 
struck down a municipal regulation that prohibited the distribution of 
‘commercial handbills’’ on public property, which was used as the 
basis for ordering the removal of certain newsracks in the city. Even 
though the city had a substantial interest in safety and aesthetics, it 
could not seek to weed out the number of newsracks by targeting lower- 
level speech. The Court held that the content-based distinctions were 
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not justified and did not constitute a reasonable fit between the harm 
(aesthetics and safety) and the remedy (ban on commercial handbills) 
where both commercial and non-commercial publications contributed 
equally to the problem.‘ 

For university administrators, this suggests that they may not target 
commercial publishers, as they are wont to do, unless the commercial 
publishers are more responsible for the harm sought to be remedied. 
Again, however, the university might be able to make such distinctions 
if it can show that the forum in question is not a public or limited 
public forum for commercial publications. 


2. Licensing and Prior Review 


Regulations that establish a distribution licensing system or any sort 
of prior review are constitutionally suspect, although not necessarily 
unconstitutional. In Lakewood v. Plain Dealer Publishing Co.,'** the 
Supreme Court held unconstitutional a licensing scheme that gave a 
particular government official ‘‘unfettered discretion’’ to decide which 
venders may place their newspaper vending machines on public prop- 
erty. The Court held that while the state has an interest in directing 
the placement of structures on public property, any regulations must 
establish precise criteria on which applications are to be reviewed. 
Otherwise, the Court held, it would be impossible for a rejected dis- 
tributor to prove that a denial of permission was based on the content 
or viewpoint of the publication. 

Any system of prior review or licensing must be content- and view- 
point-neutral in addition to containing precise criteria for the imposition 
of any pre-publication requirements. These criteria must be even more 
precise than what is required under the Due Process Clause for regu- 
lations authorizing subsequent punishments.'*® Examples of predistri- 
bution regulations that have been upheld by the courts with respect to 
the placement of newsracks include the payment of licensing fees,’*’ 
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requirements that vending machine owners purchase liability insur- 
ance,*** and regulations requiring that newsracks meet certain appear- 
ance standards.’*® Similar regulations aimed at publications being hand- 
distributed would be much more difficult to enforce. The government’s 
interest is clearly heightened when permanent or semi-permanent struc- 
tures are being used.**° 

What is clearly prohibited is a system of prior review in which 
administrators retain discretion to prohibit, restrict, edit or in any way 
modify the content of the publication being reviewed. This is a classic 
system of prior restraint that is at the apex of the First Amendment’s 
prohibitions.*** The presumption against the constitutionality of prior 
restraints applies in public schools and universities as it does else- 
where.’ Also, it does not matter that a university’s practice is not to 
interfere with the content of the publications it reviews; as long as the 
university retains that authority, it likely will be unconstitutional. As 
the Supreme Court has pointed out, ‘‘It is not merely the sporadic 
abuse of power by the censor but the pervasive threat inherent in its 
very existence that constitutes the danger to freedom of discussion.’’** 
Similarly, the fact that a university claims that a system of prior review 
is being instituted solely to identify publications containing unprotected 
speech (such as obscenity) does not save it from the presumption against 
prior restraints; such a system makes protected expression ‘‘vulnerable 
to gravely damaging yet barely visible encroachments.’ 

Finally, the Supreme Court generally has found unconstitutional any 
system in which the government serves as an unwanted intermediary 
between a speaker and a listener. For example, the Court in Lamont v. 
Postmaster General,*> struck down a federal law that allowed the post 
office to withhold and eventually destroy ‘‘communist political prop- 
aganda’”’ unless the addressee affirmatively requested that the infor- 
mation be delivered. 

Given all of these precedents, it is likely that any system of prior 
review will be unconstitutional where it gives university officials the 





148. Jacobson v. Harris, 869 F.2d 1172 (8th Cir. 1989). 

149. Gold Coast Publications v. Corrigan, 42 F.3d 1336 (11th Cir. 1994). 

150. Packer Corp. v. Utah, 285 U.S. 105, 52 S. Ct. 2140-41, (1932). 

151. See New York Times v. United States, 403 U.S. 713, 714, 91 S. Ct. 2140, 2141 
(1971) (per curiam) (holding that prior restraints are presumptively unconstitutional). 
The Supreme Court has suggested that only three types of publications may warrant the 
imposition of a prior restraint: publications that are obscene, incite violence or jeopardize 
national security. See Near v. Minnesota, 283 U.S. 697, 51 S. Ct. 625 (1931). The Court 
also has upheld prior restraints in cases involving Sixth Amendment fair trial rights. See 
Cable News Network v. Noriega, 498 U.S. 976, 111 S. Ct. 451 (1990). 

152. See, e.g., Burch v. Barker, 861 F.2d 1149 (9th Cir. 1988); Ysleta Fed’n of Teachers 
v. Ysleta Indep. Sch. Dist., 720 F.2d 1429 (5th Cir. 1983); Antonelli v. Hammond, 308 
F. Supp. 1329 (D. Mass. 1970). 

153. Thornhill v. Alabama, 310 U.S. 88, 97, 60 S. Ct. 736, 742 (1940). 

154. Antonelli v. Hammond, 308 F. Supp. 1329, 1335 (D. Mass. 1970) (citing Bantam 
Books v. Sullivan, 372 U.S. 58, 66, 83 S. Ct. 631, 637 (1963)). 

155. 381 U.S. 301, 85 S. Ct. 1493 (1965). 





964 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 22, No. 4 


authority to interfere with the content of publications, or to restrict the 
distribution of those publications based on their content. The only 
systems of prior review that might be permissible are those that focus 
solely on the means of distribution, such as those dealing with the 
appearance, placement and maintenance of newsracks. 


3. Hawking and Commercial Solicitation 


While the Supreme Court has acknowledged that soliciting funds— 
at least for political purposes—falls within the core protections of the 
First Amendment,’** many lower courts recognize distinctions between 
distribution and solicitation. The Eleventh Circuit has held that a state 
can restrict commercial solicitation on public property even where it 
allows distribution, because solicitation and distribution are distinct 
activities.*5” This distinction has been upheld in the public university 
context as well. In Glover v. Cole,*** the Fourth Circuit held that even 
though a public university was a limited public forum, the state’s 
interest in protecting students from harassment and fraud was sufficient 
to justify a ban on commercial or political solicitation by nonstudent 
groups. At least one federal district court also has upheld limitations 
on commercial solicitation on a public university campus.’ 

Whatever limitations might be imposed on commercial solicitation 
should not have much impact on the distribution of publications. The 
Supreme Court has recognized that publications do not lose full First 
Amendment protection merely because they are sold rather than given 
away.’© Nevertheless, some universities have placed limitations on 
‘‘*hawking’’ — that is, the face-to-face sale of publications. University 
officials have argued, and some courts have agreed, that hawking poses 
dangers of disruption, congestion, harassment and duress.’** Whether 
these concerns are substantial enough to warrant restrictions on hawk- 
ing on public university campuses is not clear. However, one federal 
district court has upheld prohibitions on hawking in campus areas 
reserved for tables for student organizations. 1 

It is difficult to see how the Supreme Court’s statement in Heffron 
that publications are protected whether sold or given away can be 
reconciled with a restriction on hawking, which by definition is simply 
the sale of publications. If the Supreme Court’s statement in Heffron 
means what it says, then can the hawker be distinguished from the 
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‘lonely pamphleteer’’** who traditionally has been afforded substantial 
protection?’ Is it possible to reconcile this distinction with the Su- 
preme Court’s statement in Discovery Network that distinctions between 
different types of speech are unconstitutional where each type of speech 
contributes equally to the harm sought to be remedied?*® This is a 
question that courts may have to address in the future. For now there 


is at least some judicial authority to support certain university restric- 
tions on hawking. 


4. Litter and Other Considerations 


One of the most common justifications for TPM restrictions on the 
distribution of publications is the prevention of litter. While this is a 
pervasive justification, it is routinely rejected by courts. In fact, one of 
the first TPM cases decided by the Supreme Court involved a city 
ordinance that banned leafletting on city streets, ostensibly to prevent 
litter.1°* The Court struck down the ordinance because the government’s 
objectives could be achieved through less restrictive means. As the 
Court succinctly stated, ‘“There are obvious methods of preventing 
litter. Amongst these is the punishment of those who actually throw 
papers on the street.’’*” Given this unequivocal precedent, university 
administrators will find it difficult to sustain regulations that restrict 
distribution for the purpose of preventing litter. More generally, uni- 
versity administrators will have to show that all of their TPM regulations 
are sufficiently precise so as not to burden too much speech. As the 
Court noted in Frisby, a regulation ‘‘is narrowly tailored if it targets 
and eliminates no more than the exact source of the ‘evil’ it seeks to 
remedy.’’16 

Under the marketplace approach, the primary concerns with respect 
to TPM’s are that they do not inordinately burden speech and that they 
are not used as fronts to disguise more nefarious objectives. The 
marketplace approach is not concerned with the imposition of TPM’s; 
it is only concerned with their precision. 


Ill. NEWSPAPER THEFT 


To those who publish and distribute publications on university cam- 
puses, one of the most maddening problems to have emerged over the 
past few years is newspaper theft. With increasing frequency, university 
students (and occasionally faculty and administrators) are addressing 
their concerns over content by resorting to the most desperate form of 
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censorship. While newspaper theft is not a new problem, especially to 
those who distribute free publications, it seems to have escalated 
recently on college campuses around the country. The Student Press 
Law Center (SPLC) in Washington, D.C., which monitors censorship in 
colleges and high schools, reported that from 1992 to 1994, about 
140,000 papers were stolen at 36 different universities.°° Newspaper 
theft has become so common that editors often may have more to fear 
from angry readers than from university administrators. 

Newspaper thieves are a diverse group. They come from every con- 
ceivable social, political and ideological faction, and they attack the 
entire spectrum of publications. For example: 


e At the University of Maryland and Dartmouth College, papers 
were stolen by groups protesting racism;”° 

e At Southeastern Louisiana University and Trenton State Uni- 
versity, papers were stolen in response to student government and 
election stories;*”? 

e At the University of Florida, papers were stolen to protest 
coverage of conflicts among the campus College Republicans;1”? 

e At Penn State University, papers were burned to protest their 
allegedly sexist and homophobic content;!”? and 

e At the University of Central Arkansas, papers were hoarded to 


prevent people from learning the name of a student accused of 
rape.'”4 


These are just a smattering of the issues that have motivated recent 
newspaper thefts. 

The problem of newspaper theft began to receive some national 
attention three years ago during the confirmation hearings of Sheldon 
Hackney, President Clinton’s nominee to head the National Endowment 
for the Humanities. Hackney, then President of the University of Penn- 
sylvania, was under attack for his feeble response to a massive news- 
paper theft at Penn. After a group of students calling themselves ‘“The 
Black Community”’ stole nearly 14,000 issues of the Daily Pennsylvanian 
to protest its allegedly racist content, Hackney issued a hollow statement 





169. Richard Daigle, Analysis: Collegiate Censorship by Theft, ATLANTA Const., March 
6, 1994, at F1. Obviously, this is only the number reported to the SPLC. There likely 
were many more thefts that were not brought to the SPLC’s attention. 

170. Censorship by Theft Vexes Colleges, Cu. Trip., June 3, 1993, at A20. 

171. Id. 

172. Good Enough to Steal: College Papers are Stolen Across the Nation as Students 
Dispose of Words Rather Than Disprove Them, STUDENT Press LAW CENTER REPORT, Fall 
1993, at 4. 

173. Mary Jordan, Students Who Set Off Penn Newspaper Censorship Uproar Won’t 
Be Punished, Wasu. Post, Sept. 15, 1993, at A12 

174. Id. 
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in which he merely noted, ‘‘two important university values, diversity 
and open expression, appear to be in conflict.’’’”> Students, faculty and 
others outside the University vigorously protested Hackney’s noncha- 
lance.’”° Hackney later said in an interview that he ‘‘did not condone’”’ 
the newspaper theft, but he did not offer any public condemnation of 
the act either, nor did he impose any punishment on those involved 
in the theft.*”? In fact, one year after the incident, the participants 
declared victory and reflected on the theft as some sort of watershed 
act of heroism. Kaplan Mobry, one of the organizers of the theft, called 
the operation ‘‘social cosmetic surgery,’’ insisting that the ‘‘the internal 
substance of the actions has produced an immediate impact that will 
carry Penn into the year 2000.’ 

To anyone concerned with free expression, Mobry’s braggadocio 
should stand out as a particularly callous celebration of censorship. 
Whatever the validity of his group’s underlying claims, their methods 
reflect a contempt for dialogue and a disturbing indifference to anything 
but the immediate attention they received. While Mobry and other 
newspaper thieves often profess some noble objective to justify their 
actions, newspaper theft at its core is nothing more than a prior restraint 
of the press. It is the press counterpart to the ‘‘heckler’s veto.’’!” 
Unfortunately, while government-imposed or -sanctioned prior res- 
traints are presumptively unconstitutional under the First Amend- 
ment,?®° there is no constitutional recourse when the culprits are private 
persons. The First Amendment cannot be invoked in the absence of 
state action,*** and without any kind of prophylactic constitutional 





175. Dale Russakoff, At Penn, the Word Divides as Easily as the Sword, Wasu. Post, 
May 15, 1993, at A1. 

176. See, e.g., Jordana Horn, When Being Politically Correct Makes a Mockery of 
Justice, L.A. TIMES, May 16, 1993, at M3. See also RussakorF, supra note 175 (noting 
that a group of fifteen University of Pennsylvania law professors wrote an open letter to 
Hackney criticizing him for not taking a stronger stand on free expression). 

177. Hackney’s replacement at the University of Pennsylvania also refused to punish 
the students involved. See JoRDAN, supra note 173, at A1i2. 

178. Howard Goodman, A Changed Penn, and Yet ... It’s Been a Year Since the 
‘Water Buffalo’’ Case: The Controversy Still Simmers, PHILADELPHIA INQUIRER, May 15, 
1994, at C1. 

179. See Brown v. Louisiana, 383 U.S. 131, 133, 86 S. Ct. 719 (1966), (citing HARRY 
KALVEN, JR., THE NEGRO AND THE FirsT AMENDMENT 140-60 (1965)). For a case involving 
the ‘‘Heckler’s Veto,’’ see Feiner v. New York, 340 U.S. 315, 71 S. Ct. 303 (1951) 
(upholding police arrest of speaker in response to audience’s hostile comments) 

180. New York Times Co. v. United States, 403 U.S. 713, 714, 91 S. Ci. 2140, 2141 
(1971) (per curiam) (‘‘Any system of prior restraints of expression comes to this Court 
bearing a heavy presumption against its constitutional validity.’’). 

181. The First Amendment of the United States Constitution states, in pertinent part, 
‘‘Congress shall make no law . . . abridging the freedom of speech, or of the press... .”’ 
U.S. Const. amend. I (emphasis added). This prohibition on Congressional action was 
incorporated via the Due Process Clause of the 14th Amendment to apply equally to 
actions by state governments. See Near v. Minnesota, 283 U.S. 697, 51 S. Ct. 625 (1931) 
(striking down a state public nuisance statute, as applied to the press, as a violation of 
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barrier, victims of newspaper theft are usually left without a remedy. 

Although legal remedies are available, such remedies vary across 
jurisdictions. Even where specific criminal statutes are in place, they 
are rarely invoked by police and district attorneys. As of 1993, the 
SPLC had heard of only one criminal prosecution for newspaper theft. 
In that case, four students at the University of Florida were required 
to serve 25 hours of community service and pay court costs after they 
were caught stealing copies of the Florida Review, a conservative 
campus newspaper.’*? More recently, two students at Penn State Uni- 
versity agreed to go through a rehabilitation program after being charged 
by the local district attorney with theft, receiving stolen property and 
criminal conspiracy.’ In addition, the student who organized the 
confiscation of papers at Southeastern Louisiana University was even- 
tually charged with criminal mischief,‘ but his case was dismissed 
after a judge decided that it was not a crime to take something that 
was free.*®> The fact that student papers are often distributed for free 
is one of the key obstacles to using criminal sanctions against newspaper 
thieves. At least one state has sought to remedy that problem. The 
Maryland Legislature recently passed a law that makes it a misdemeanor 
to take more than one free newspaper for any kind of censorial pur- 
pose.’*° While this type of legislation is laudable, it is unlikely to have 
any impact until police, district attorneys and judges begin to view 
newspaper theft as something more than a college prank. 

In the absence of any dependable legal or constitutional remedies in 
this area, the role of university administrators has special significance. 
Administrators are often the only remaining source of authority capable 
of imposing some kind of sanction on newspaper thieves. Unfortunately, 
many administrators have mirrored Hackney’s feckless approach. Rather 
than get in a political imbroglio, many administrators either have 
ignored the incidents on their campuses or have acknowledged a 
conflict and walked away. The University of Wisconsin and the Uni- 
versity of Central Arkansas are among dozens of schools whose admin- 
istrators have refused to get involved after papers were stolen on 
campus;’®”? no one was punished for the thefts at these universities. 
Meanwhile, at Dartmouth College, the administrative response went 
beyond indifference and amounted to a tacit endorsement of newspaper 





the First Amendment). The First Amendment, however, is not a barrier to actions by 
non-government people or organizations. 

182. There for the Taking? College Journalists Do Have Options for Stopping Newspaper 
Theives, STUDENT Press LAw CENTER REPORT, Fall 1993, at 13. 
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Coast to Coast, STUDENT Press LAW CENTER REPORT, Winter 1993-94, at 30. 

184. MILLER, supra note 4, at A5. 

185. DAIGLE, supra note 169, at F1. 

186. Maryland Law Makes Taking Newspapers a Misdemeanor, STUDENT PREss LAW 
CENTER REporT, Spring 1994, at 33. 

187. Good Enough to Steal: College Papers are Stolen Across the Nation as Students 


Dispose of Words Rather Than Disprove Them, StuDENT Press LAW CENTER Report, Fall 
1993, at 5. 
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theft. After issues of the conservative Dartmouth Review were stolen 
on several occasions, Dean of Students Lee Pelton issued a press release 
stating that the students had ‘‘neither broken any laws nor violated the 
College’s Code of Conduct.’’*** Pelton also said that the Dartmouth 
Review is ‘‘a newspaper and it has value, but we treat it as abandoned 
property. There’s no rule that says how many copies you can pick 
up.’’2 

The internal struggle that administrators likely experience in these 
situations is understandable. They often are presented with a ‘‘Hobson’s 
Choice:’’ punish the thieves and be labeled callous authoritarians, or 
refuse to punish them and be lampooned as politically correct jellyfish. 
Still, university administrators are not politicians; they are leaders who 
should be expected to take stands, regardless of the personal conse- 
quences. Toward this end, administrators actually have plenty of tools 
at their disposal. 

The first of these tools is the student disciplinary system. Some 
university administrators have no direct control over student discipline; 
at most universities, however, there is at least some material adminis- 
trative role. When such authority exists, it should be exercised, much 
like it was recently at the University of Maryland. At UMA, two students 
were punished through the student disciplinary system for stealing 
10,000 copies of the campus paper. The students were placed on 
probation and were required to perform community service and write 
papers summarizing the Supreme Court’s rulings on censorship.’ 

Another approach, which is more symbolic but often equally effective, 
is to use the bully pulpit to make clear to students that newspaper 
theft will not be tolerated. This is especially important when the 
perpetrators have not been caught (and usually they are not). Larry 
Benedict, Dean of Student Services at Johns Hopkins University, was 
quick to denounce the theft of newspapers at his university even while 
criticizing the paper’s content in the same breath.**? Benedict’s response 
illustrates a recognition that supporting free expression is not a partisan 
act. In fact, it is largely value-neutral, or at least politically neutral. 
The fact that some people might misconstrue such support should not 
deter any university administrator committed to free expression on his 
or her campus. 

In addition to simply speaking out on these issues, administrators 
also should consider reinforcing their rhetoric with actual school pol- 
icies identifying newspaper theft as a punishable act. It is always best 
to put students on notice of any conduct thought to be unacceptable, 





188. Id. at 9. 

189. MILLER, supra note 4, at A5. 

190. Retha Hill, 2 Students at U-Md. Disciplined, Wasu. Post, Feb. 25, 1994, at C3. 

191. Newspaper Theft’s Cure is Action, STUDENT Press LAw CENTER REPorT, Fall 1993, 
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especially when punishment from other sources is uncertain at best. 
These are just a few of the possible responses to newspaper theft that 
administrators can take, each of which is acceptable. The only unac- 
ceptable approach is for administrators to ignore the problem altogether. 
To do so is to effectively condone what is a conspicuous act of 
disrespect and intolerance. 


CONCLUSION 


The distribution of a publication from one person to another is one 
of the most basic kinds of expressive activity. This kind of communi- 
cation, deserving of the highest level of First Amendment protection, 
applies equally, and perhaps especially, on the campus of a public 
university. The Supreme Court has recognized that the public university 
is peculiarly the marketplace of ideas. This is true not merely because 
public universities traditionally have served as centers of expression 
and debate, but also because by allowing diverse access to its facilities 
for expressive activity, public universities fulfill a basic educational 
objective. 

The legal boundaries governing restrictions on the distribution of 
publications are not easy to discern. Administrators who rely on court 
precedents to set their policies will encounter a certain amount of 
inconsistency. But more importantly, they will inevitably adopt policies 
that are too restrictive and that do not respect the values of diversity, 
conflict and student independence. Administrators should not take cues 
from the federal courts because courts deal only with what is consti- 
tutionally permissible, not with what is educationally sound. 

The alternative approach suggested here is one that is consistent with 
the basic educational mission of most public universities; it is a liberal 
policy that respects all expression and is grounded in the belief that 
tolerance and more speech are the most rational remedies to expression 
that is inaccurate, caustic, offensive or annoying. Under this approach, 
distributors of publications are given full access to most areas of 
campus; they are not restricted in any way by regulations targeting the 
content or sponsorship of their speech; and they are not subjected to 
content-neutral regulations that pose too great a burden on their ex- 
pression. Finally, under this approach, administrators have an affir- 
mative obligation to take action against newspaper thieves and others 
who seek to tyrannize public expression. In the end, the marketplace 
approach is the only approach that truly advances the goals of public 
education. 
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INTRODUCTION 


In 1988, the Supreme Court in Hazelwood v. Kuhlmeier* held that 
high school administrators had the right to control the speech content 
of a curriculum-related school newspaper, other school-sponsored ac- 
tivities, and any events that might be perceived to be school-sponsored, 
as long as that control was ‘‘reasonably related to legitimate pedagogical 
concerns.’’? The Court’s striking deference to school officials in allow- 
ing them to control even speech perceived to be school-sponsored was 
justified because ‘‘the education of the Nation’s youth is primarily the 
responsibility of parents, teachers, and state and local school officials, 
and not of federal judges.’’? Although similar sentiment previously had 
been voiced by the Court, most notably in 1968,‘ it did not appear in 
the rationale of a student free speech case until 1988 in Hazelwood. In 
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1. 484 U.S. 260, 108 S. Ct. 562 (1988). Although Hazelwood involved pre-collegiate 
student speech rights, it has been applied by the courts to a broad array of First 
Amendment complaints in secondary and post-secondary educational settings, as well as 
to cases outside of education. 

2. Id. at 273, 108 S. Ct. at 571. 

3. Id. 

4. See Epperson v. Arkansas, 393 U.S. 97, 104, 89 S. Ct. 266, 270 (1968) (‘‘Courts 
do not and cannot intervene in the resolution of conflicts which arise in the daily 
operation of school systems and which do not directly and sharply implicate basic 
constitutional values.’’). 
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a footnote that by its very mention gave pause to many in higher 
education, the Hazelwood majority wrote, ‘‘We need not now decide 
whether the same degree of deference is appropriate with respect to 
school-sponsored expressive activities at the college and university 
level.’’5 

Although much has been written about the impact of the Hazelwood 
decision on pre-collegiate education,® less has been said about its effect 
on First Amendment controversies arising in public higher education.’ 
The analyses that have discussed Hazelwood from a collegiate perspec- 
tive, to date, have focused on its potential impact on one aspect of the 
First Amendment: academic freedom. The commentators have generally 
concluded that the opinion’s ambiguity has left the door open to future 
decisions limiting academic freedom in higher education. One com- 
mentator cited the opinion’s possible ‘‘chilling’’ effect on academic 
freedom at all levels of education.® 

This research project began with the hypothesis, derived from a 
preliminary analysis of extant cases, that Hazelwood had led to the 
denigration of the First Amendment notion of professional or profes- 
sorial academic freedom in higher education.® As will be seen below, 





5. Hazelwood, 484 U.S. at 273 n.7, 108 S. Ct. at 571 n.7. 

6. See, e.g., Martha M. McCarthy, Post-Hazelwood Developments: A Threat to Free 
Inquiry in Public Schools, 81 Epuc. L. REP. 685 (1993); Rosemary C. Salamone, Free 
Speech and School Governance in the Wake of Hazelwood, 26 Ga. L. REv. 253 (1992); 
David Schimmel, Censorship of School-Sponsored Publications: An Analysis of Hazel- 
wood v. Kuhlmeier, 45 Epuc. L. Rep. 941 (1988). 

7. Articles which have reviewed higher education cases citing Hazelwood include: 
E. Edmund Reutter, Jr., Academic Freedom Advisory: Be Wary of the Long Arm of 
Kuhlmeier, 89 Epuc. L. REP. 347 (1994); Michael A. Olivas, Reflections on Professorial 
Academic Freedom: Second Thoughts on the Third ‘‘Essential Freedom,’ 45 STAN. L. 
REv. 1835, 1847 (1993) (calling Hazelwood ‘‘unfortunate’’); Ann M. Gill, In the Wake of 
Fraser and Hazelwood, 20 J.L. & Epuc. 253 (1991). 

8. Reutter, supra note 7, at 347. 

9. Hazelwood has been liberally cited as a prototypical ‘‘public forum’’ case, which 
arguably is not apropos. The public forum doctrine, in brief, holds that content-based 
discrimination is prohibited in public forums and limited public forums (those forums 
that government has designated for use by particular groups or for specific purposes) but 
that content-based discrimination is permitted in non-public forums, like classrooms, for 
example. See Perry Educ. Ass’n v. Perry Local Educators’ Ass’n, 460 U.S. 37, 45, 103 
S. Ct. 948, 954-55 (1983). Viewpoint discrimination is prohibited in all types of forums. 
Although the Court in Hazelwood applied the public forum doctrine and decided that 
the censored student newspaper in question was part of the curriculum and therefore 
was not a public forum, it seems clear that the Court’s holding did not turn on that 
determination. Hazelwood, 484 U.S. at 266-70, 108 S. Ct. at 567-69. 

Educational policy makers and administrators always have had substantial authority to 
control curriculum content. In addition, curriculum content does not seem particularly 
amenable to forum analysis in the first instance because the classroom itself, quite apart 
from the curriculum, may generally be considered a nonpublic forum — a forum for 
teaching and learning a specific subject. The forum status of the classroom was not 
considered, for example, when the Supreme Court upheld John Tinker’s right to engage 
in symbolic speech by wearing a black armband to school and to class. See Tinker v. 
































1996] APPLICATION OF HAZELWOOD IN COLLEGE LITIGATION 973 


however, the hypothesis was only somewhat born out by further anal- 
ysis. When looked at from a perspective which includes a review of 
the few public higher education cases citing Hazelwood in the last 
eight years,*° the decision can be seen to have had a rather limited 
effect on academic freedom. Although numbers do not tell the whole 
story, the most obvious piece of data in this regard is that Hazelwood 
is cited in only ten cases and is used prominently in fewer than half 
of these; only four cases, though notable, centrally concern academic 
freedom. 

The overall impact of the Hazelwood case on higher education, 
however, has not been unimportant. Going beyond the negative effect 
on professorial academic freedom, this article demonstrates the more 
radical potential for an even broader First Amendment denigration— 
an impact involving both faculty and student free speech rights. Ha- 
zelwood extends and reflects an historical trend by the courts to apply 
to higher education settings First Amendment cases originating in 
grades K-12."! This cross application has been accomplished, as can be 
seen in cases discussed below, with little regard to the different actors 
involved (e.g., institution and faculty, student and institution), the 
precise nature of the controversy (e.g., free speech, academic freedom), 
or the different missions and values of pre-collegiate and collegiate 
education. This article addresses, within the context of the Hazelwood 
decision, the cross application of judicial standards which Walter P. 
Metzger suggested in 1988 ‘‘has received only fleeting attention from 
legal scholars.’’ 

Drawing on Metzger’s work, this article first outlines the theoretical 
context in which the ten higher education cases citing Hazelwood were 
examined. Metzger’s work suggests that over the years the courts have 
increasingly deferred to the judgment of institutional leaders in First 
Amendment cases, including those cases arising in higher education. 
Among the reasons for this deference, according to Metzger’s hypoth- 
esis, is that the courts have inappropriately mixed the rationales ap- 
plicable to higher and lower education, and the analyses applicable to 
faculty and to students. This article concludes that the higher education 





Des Moines Indep. Community School Dist., 393 U.S. 503, 89 S. Ct. 733 (1969). Nor 
was Tinker’s speech right subject to regulation on the basis of reasonableness, as would 
be true in a nonpublic forum environment. Id. at 508-09, 89 S. Ct. at 737-38. To prohibit 
Tinker’s speech, a showing of material and substantial disruption would have been 
required. For an article discussing the public forum doctrine and its use in school and 
college cases, see Gail Paulus Sorenson, The ‘‘Public Forum Doctrine”’ and Its Application 
in School and College Cases, 20 J.L. & Epuc. 455 (1991). 

10. See infra parts B-D for a discussion of the ten collegiate cases citing Hazelwood. 

11. See Walter P. Metzger, Profession and Constitution: Two Definitions of Academic 
Freedom in America, 66 Tex. L. REV. 1247, 1301 n.89 (1988) (noting the ‘‘quite damaging”’ 
impact of the cross-application to higher education of cases concerning an employee’s 
right to speak out on matters of public concern). 

12. Id. at 1300 n.85. 





974 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 22, No. 4 


cases citing Hazelwood provide strong evidence to support Metzger’s 
proposition. Thus, higher education in general, but especially faculty 
on behalf of themselves and their students, should be concerned about 
the evolving encroachment on First Amendment freedoms. Moreover, 
the application to higher education cases of rationales developed in 
pre-collegiate cases may spread beyond First Amendment speech issues, 
however important, to unduly limit collegiate faculty and student 
freedom in other important respects.** 


A. An Evolving View of First Amendment Rights in Education 


In order to understand the impact of a case like Hazelwood on higher 
education, it is useful to view the case’s historical context. The histor- 
ical-theoretical work by Walter P. Metzger provides a useful lens 
through which to view Hazelwood’s impact on First Amendment in- 
terests at the level of post-secondary education. Metzger’s historical 
analysis reviews the development of free speech rights across the K-12 
and higher educational sectors, placing particular emphasis on the 
changing nature of faculty (professorial or professional) academic free- 
dom. Metzger says, ‘‘[T]he realization that academic freedom has been 
handed down to us in two distinguishable versions is ... far from 
common,’’* and, further, that the two definitions are ‘‘seriously incom- 
patible and probably ultimately irreconcilable.’’'® 


‘*‘Academic freedom (1),’’ as Metzger calls it, is the traditional, 
professional definition of academic freedom created by the American 
Association of University Professors (AAUP) in 1915 and is the defi- 
nition better known by college and university faculty today. The defi- 
nition included the German concept of ‘‘lehrfreiheit’’ (teaching/research 
freedom); however, because of the higher education institution’s greater 
strength in the United States vis-a-vis the faculty,’” and the faculty’s 





13. It is not clear, for example, that it would be desirable to extend to higher 
education the rationale of the Supreme Court’s recent search and seizure case. See 
Vernonia Sch. Dist. v. Acton, 115 S. Ct. 2386 (1995) (random urinalysis of student 
athletes permitted under the Fourth Amendment, in part, because of the school’s exercise 
of temporary custody and the special importance of deterring drug use among young 
children). Additionally, because of the lack of a captive audience and greater student 
maturity in higher education, the Supreme Court has not as strictly applied the principle 
of church-state separation at the higher education level when compared with pre-collegiate 
education. See, e.g., Tilton v. Richardson, 403 U.S. 672, 91 S. Ct. 2091 (1971) (approving 
grants for construction to private colleges for buildings used in secular education); 
Roemer v. Maryland Pub. Works Bd., 426 U.S. 736, 96 S. Ct. 2337 (1976) (approving 
cash grants to private colleges and universities on a per-pupil basis, excluding theological 
students); Rosenberger v. University of Virginia, 115 S. Ct. 2510 (1995) (approvi.g neutral 
use of public funds to subsidize student newspapers regardless of content). 

14. Metzger, supra note 11. 

15. Metzger, supra note 11, at 1266. 

16. Metzger, supra note 11, at 1267. 

17. German universities were generally self-governing bodies of scholars, while Amer- 
ican universities were administered by lay governing boards. AMy GUTMAN, DEMOCRATIC 
EDUCATION 176 (1987). 
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wish to strengthen its relative position, it did not include the concepts 
of ‘‘freiheit der wissenschaft’’ (freedom of the academy) and ‘‘lernfreih- 
eit’’ (learning freedom). In addition, academic freedom (1) focused on 
the rights of post-secondary faculty to the exclusion of those in pre- 
collegiate settings, and it added a component of extramural speech 
freedom for those faculty members whom it covered. The result, ac- 
cording to Metzger, was ‘‘a generically American, profession-centered, 
multifaceted definition of academic freedom [that] stood for the freedom 
of the academic, not for the freedom of the academy,’’ and that dealt 
with violations occurring ‘‘in a university, not . . . to a university.’’® 

‘‘Academic freedom (2),’’ again according to Metzger, is the consti- 
tutional definition—the expansive, institution-centered definition cre- 
ated by the judiciary. Although the concept was first used by Justice 
Douglas in a dissenting opinion in 1952,** its most quoted excerpts are 
from Keyishian v. Board of Regents,?° a 1967 Supreme Court case, and 
Sweezy v. New Hampshire,”' a 1957 Supreme Court case. In Keyishian, 
Justice Brennan extended academic freedom beyond faculty interests: 
“Our nation is deeply committed to safeguarding academic freedom 
which is of transcendent value to all of us and not merely to the 
teachers concerned. That freedom is therefore a special concern of the 
First Amendment, which does not tolerate laws that cast a pall of 
orthodoxy over the classroom.’’?? In Sweezy, Chief Justice Warren also 
included students: ‘“Teachers and students must always remain free to 
inquire, to study and to evaluate, to gain new maturity and understand- 
ing; otherwise our civilization will stagnate and die.’’* Justice Frank- 
furter, in a much-quoted concurring opinion, looked toward the 
institution, rather than the faculty, as the holder of academic freedom 
rights when he wrote that the four essential freedoms of a university 
included the freedom to determine ‘‘who may teach, what may be 
taught, how it shall be taught, and who may be admitted to study.’’* 

Academic freedom (2) early was tied to the First Amendment free 
speech provision and therefore, in contrast to the potentially broader 
application of academic freedom (1), was directed only at the academic 
freedom rights in public institutions. On the other hand, however, in 
Metzger’s view, the Supreme Court diluted the protection offered to 
faculty by applying academic freedom (2) to instructors at all academic 
levels and, in the guise of freedom of speech, to student cases.”5 Student 





18. Metzger, supra note 11, at 1284. 

19. See Adler v. Board of Educ., 342 U.S. 485, 496, 72 S. Ct. 380, 387 (1952) 
(Douglas, J., dissenting). See also Metzger, supra note 11, at 1289. 

20. 385 U.S. 589, 87 S. Ct. 675 (1967). 

21. 354 U.S. 234, 77 S. Ct. 1203 (1957). 

22. Keyishian, 385 U.S. at 603, 87 S. Ct. at 683. 

23. Sweezy, 354 U.S. at 250, 77 S. Ct. at 1212 (emphasis added). 

24. Id. at 263, 77 S. Ct. at 1218 (Frankfurter, J., concurring). 

25. See, e.g., Metzger, supra note 11, at 1304; Tinker v. Des Moines Indep. Com- 
munity Sch. Dist., 393 U.S. 503, 89 S. Ct. 733 (1969). 
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cases, Metzger says, while never providing academic freedom per se to 
students, led the courts to favor institutional autonomy analyses that 
in addition to negatively affecting students’ rights, eventually had a 
negative effect on faculty academic freedom. 

Over the years, beginning particularly with Sweezy, the Supreme 
Court transformed academic freedom (2) into a type of academic freedom 
possessed by the corporate body of the institution; it became a type of 
academic freedom that existed, then and now, in tension with the 
freedom enjoyed by individual academics.” ‘‘Institutional academic 
freedom’’ or ‘‘institutional autonomy’’ can be seen as an ‘‘external’’ 
defense of academic freedom, one that while protecting the institution 
from outside encroachment, might permit undue institutional domina- 
tion over faculty academic freedom interests.’ 

This expanding institutional strength, together with the fact that 
judges rarely have questioned ‘‘the wisdom of applying the review 
standards framed in the landmark school cases to subsequent academic 
cases, even when they acknowledge situational differences between 
them,’’?® may continue as society increasingly holds both secondary 
and postsecondary public education accountable for specific educational 
outcomes. The trend away from inputs and toward institutional out- 
comes can be illustrated at the state level by New York State’s lower- 
education New Compact for Learning Initiative and, more recently, with 
the State University of New York’s Performance Indicators Report, 
which focused on state-level outcomes ‘‘rather than means of achieving 
them.’’?® This trend also is evident at the national level, with the 
passage in 1994 of the Goals 2000: Educate America Act,*° which 
provided hundreds of millions of dollars to states developing outcome- 
oriented educational improvement plans. The assumption is that once 
state or national outcomes and performance indicators are identified, 
individual institutions will be given the autonomy to reach them in 
the way they see best, a trend that may further enhance institutional 
autonomy and strength. 

In Metzger’s discussion of academic freedom, he comments on Hazel- 
wood, which he believes exalted the norm of institutional autonomy 
above the academic’s ideal of institutional neutrality, an ideal encom- 
passing the notion of a universal rather than a partisan institutional 





26. See, e.g., Metzger, supra note 11, at 1310; Regents of the Univ. of Cal. v. Bakke, 
438 U.S. 265, 98 S. Ct. 2733 (1978) (preferential admissions standards protected, in part, 
as a function of the university’s freedom to select the student body). See also Regents 
of the Univ. of Cal. v. Ewing, 474 U.S. 214, 106 S. Ct. 507 (1985) (deference to 
institutional decision-making processes advanced as a rationale for denying a due process 
violation in a student’s dismissal for academic reasons). 

27. See Metzger, supra note 11, at 1322. 

28. See Metzger, supra note 11, at 1301 n.88. 

29. Preface to SUNY PERFORMANCE INDICATOR’S REP. (1994). 

30. Goals 2000 Educate America Act, ch. 68, 108 Stat. 125 (codified at 20 U.S.C. §§ 
5801-6084 (1994)). 
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mission: ‘‘The neutral norm [and therefore academic freedom (1)] suf- 
fered all sorts of defeats when this decision was handed down.’’*? While 
Hazelwood’s footnote reference to postsecondary education ostensibly 
suggested that the Supreme Court would not likely apply the case to 
college-level situations,** the Court left the question unresolved (causing 
lower courts and litigants to subsequently debate the reference). Metz- 
ger’s conclusion with regard to academic freedom (1) versus academic 
freedom (2) is highly relevant to an analysis of Hazelwood’s application 
in higher education cases. ‘‘It must suffice to conclude that the center- 
piece in the constitutional definition of academic freedom is not insti- 
tutional neutrality, the pivot of the professional definition, but 
institutional autonomy, long seen by the organized profession as a 
lesser good and potentially as a serious threat.’’** 

Metzger’s reservations regarding the increasing power of institutions 
as compared with faculty had not gone unnoticed. A few years before 
Metzger outlined his theory of incompatible conceptions of academic 
freedom, for example, Robert M. O’Neil had supported a strong version 
of Metzger’s academic freedom (1), noting, ‘‘[I]t is the core of speech 
in the [university] classroom that should most clearly claim our solic- 
itude and that of the courts.’’** Because higher education cases often 
presented ‘‘conflicting claims to academic freedom,’’ O’Neil wrote to 
defend this core academic freedom of ‘‘professorial speech in the 
classroom—that freedom to teach and to express beliefs—however con- 
troversial, unpopular or even bizarre ....’’ ** He cautioned, ‘“‘[I]f we 
fail to understand the difference between core and periphery, we risk 
the loss of that which is most vital and central to intellectual freedom 
in the university.’’* Of course, Metzger also noted the diminution of 
the professional conception of academic freedom by a possibly too 
expanded (and incompatible) notion of institutional autonomy,*’ a trend 
later exacerbated by the Hazelwood decision. 

Applying the theoretical framework outlined above, this article will 
analyze the ten postsecondary cases in the last eight years that have 
referred to Hazelwood.** The collegiate cases can be classified generally 





31. See Metzger, supra note 11, at 1322. 

32. See Metzger, supra note 11, at 1301 n.86. 

33. See Metzger, supra note 11, at 1322. Metzger notes that the Supreme Court’s 
decision in Bakke began to change the conception of academic freedom (2) to one that 
strongly protected institutional interests. Metzger, supra note 11, at 1310. In Bakke, 
academic freedom was defined as ‘‘[t]he freedom of the university to make its own 
judgments as to education ... .’’ Regents of the Univ. of Cal. v. Bakke, 438 U.S. 265, 
312, 98 S. Ct. 2733, 2759 (1978). 

34. RoBERT M. O’NeEIL, Is ACADEMIC FREEDOM A CONSTITUTIONAL RiGHT? 6 (Univ. of 
Houston Inst. of Higher Educ. Law and Governance, Monograph 84-7, 1984). 

35. Id. at 12. 

36. Id. at 27. 

37. See supra note 25 and accompanying text. 

38. By way of comparison, there have been well over fifty pre-collegiate cases citing 
Hazelwood. See supra articles cited in note 6. 
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as pertaining to faculty academic freedom, student-run newspapers, 
and other student speech. Interestingly, three of the ten cases have 
involved community colleges,* which in many ways more closely 
resemble secondary institutions than traditional universities in terms of 
local community pressures and the character of student bodies. Com- 
munity colleges, from an historical point of view, were developed as 
upward extensions of secondary schools and, even today, similarities 
in the content of their respective collective bargaining agreements reflect 
this history.*° It therefore is not particularly surprising that some courts 
have cited Hazelwood with little regard for the intellectual differences 
between a community college setting and a high school environment. 
The community college cases nonetheless serve to highlight the judi- 
ciary’s inappropriate application of Hazelwood in collegiate freedom of 
speech cases. 


B. Collegiate Academic Freedom Cases Citing Hazelwood 


By mid-1995, there had been only four higher education cases citing 
Hazelwood that concerned classroom activities and, therefore, related 
directly to the core issue of academic freedom: Bishop v. Aronov,** 
DiBona v. Matthews,* Silva v. University of New Hampshire, and 
Cohen v. San Bernardino Valley College.** In Bishop, the most critical 
case citing Hazelwood, the Eleventh Circuit held that the University of 
Alabama could prohibit a professor from injecting his religious prefer- 
ences and opinions into class discussions, and (because of perceived 
coercion) also could prevent his teaching ‘‘extra’’ or ‘‘optional’’ but 
closely affiliated classes on the ‘“‘Evidences of God in Human Physiol- 
ogy.’’*S Although inexplicably not deciding the obvious establishment- 
of-religion question, the court reasoned that speech need not amount 
to a violation of the Establishment Clause in order to be restricted by 
the university.“6 From a doctrinal point of view, having chosen the 
more difficult avenue of justification on the facts of the case, the court 
then held that ‘‘Dr. Bishop’s interest in academic freedom and free 





39. See Dibona v. Matthews, 269 Cal. Rptr. 882 (Cal. Ct. App. 1990), cert. denied, 
498 U.S. 998, 111 S. Ct. 557 (1990); Leuth v. St. Clair County Community College, 732 
F. Supp. 1410 (E.D. Mich. 1990); Cohen v. San Bernardino Valley College, 883 F. Supp. 
1407 (C.D. Cal. 1995). 

40. ARTHUR M. COHEN & FLORENCE B. BRAWER, THE AMERICAN COMMUNITY COLLEGE (2d 
ed. 1989). 

41. 926 F.2d 1066 (11th Cir. 1991), cert. denied sub nom. Bishop v. Delchamps, 502 
U.S. 905, 112 S. Ct. 3026 (1992). 

42. 269 Cal. Rptr. 882 (Cal. Ct. App. 1990), cert. denied, 498 U.S. 998, 111 S. Ct. 
557 (1990). 

43. 888 F. Supp. 293 (D.N.H. 1994). 

44. 883 F. Supp. 1407 (C.D. Cal. 1995). 

45. Bishop, 926 F.2d at 1078. 

46. Id. 
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speech [did] not displace the University’s interest inside the class- 
room.’’*” 

Although reaching a constitutionally correct result in addressing 
serious Establishment Clause concerns, the court in Bishop relied on a 
hodgepodge of justifications.“* A prominently featured rationale, de- 
rived from the Supreme Court’s decision in Hazelwood, explicitly 
allowed the university (like the high school) to ‘‘limit in-school ex- 
pressions which suggest the school’s approval.’’*® ‘“‘The balance ... 
takes as its polestar Kuhlmeier’s concern for the ‘basic educational 
mission’ of the school which gives it authority by the use of ‘reasonable 
restrictions’ over in-class speech that it could not censor outside the 
classroom.’’*° Not mentioned as a distinguishing feature between the 
cases was that Hazelwood involved restrictions on student rather than 
faculty speech. 

The Bishop court acknowledged that the case before it arose in a 
context different from that found in Hazelwood. Despite the contrast 
between the high school and college classroom setting, however, the 
court adopted Hazelwood’s reasoning as ‘‘suitable to our ends, even at 
the university level.’’5' The court considered ‘‘the coercive effect upon 
students that a professor’s speech inherently possesses.’’>? This focus 
on coercion arguably reflects a rather basic misunderstanding of major 
differences between a classroom voluntarily selected by adult college 
students and a pre-collegiate classroom filled with minors compelled 
by law to attend school.* 

An additional critique of Bishop has focused on the dicta that the 
administration ‘‘necessarily has dominion over what is taught by its 
professors’’ and that ‘‘the University’s conclusions about course content 
must be allowed to hold sway over an individual professor’s judg- 
ments.’’** Robert M. O’Neil wrote in 1992 that ‘‘support for so out- 
landish a view’’ was derived from the Hazelwood case, but that the 
application was mistaken.*> O’Neil quite rightly states that in Hazel- 





47. Id. at 1076. 

48. In apparent reliance on Pickering v. Board of Educ., 391 U.S. 563, 88 S. Ct. 1731 
(1968), the court considered ‘‘the University’s position as a public employer which may 
reasonably restrict the speech rights of employees .. . .’’ Bishop, 926 F.2d at 1074. 

49. Bishop, 926 F.2d at 1074. 

50. Id. See also id. at 1073 (court stating that a teacher’s in-class speech can be 
censored in any situation where the public might perceive the speech is being sanctioned 
by the institution). 

51. Id. at 1074. 

52. Id. 

53. In subsequent pre-collegiate cases, Bishop has been applied, in turn, in support 
‘of school district control of both student and teacher classroom speech. See, e.g., Ward 
v. Hickey, 996 F.2d 448 (ist Cir. 1993); Peloza v. Capistrano Unified Sch. Dist., 782 F. 
Supp. 1412 (C.D. Cal. 1992), aff’d in relevant part, 37 F.3d 517 (9th Cir. 1994); DeNooyer 
v. Livonia Pub. Sch., 799 F. Supp. 744 (E.D. Mich. 1992), aff'd sub nom. Denoyer v. 
Merinelli, 1 F.3d 1240 (6th Cir. 1993). 

54. Bishop, 926 F.2d at 1078. 

55. Robert M. O’Neil, Bishop v. Aronov, A Comment, 18 J.C. & U.L. 381, 387 (1992). 
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wood, the issue was administration versus students, while in Bishop, 
the issue was administration versus faculty; this latter conflict is much 
more central to traditional academic freedom concerns. 

Although the court in Bishop paid lip service to professional academic 
freedom (Metzger’s academic freedom [1]), the court cited the Supreme 
Court’s decision in Regents v. Ewing®* as authority for the proposition 
that deference to institutional autonomy and authority serves the aca- 
demic freedom of the institution itself. In the Eleventh Circuit’s view, 
‘‘Federal judges should not be ersatz deans or educators. In this regard, 
we trust that the University will serve its own interests as well as those 
of its professors in pursuit of academic freedom.’’*’ Reflecting on 
O’Neil’s previous point regarding the actors involved, the institution 
in Ewing was challenged by a student, with the institution-student/ 
institution-faculty parallel again inapposite: greater deference to the 
institution might be expected in the former (student-centered) situation, 
but not necessarily in the latter. What also was not said is that with 
regard to academic freedom (but probably not student dismissals), it is 
not so clear that the university-as-protector-of-academic-freedom ration- 
ale adequately considers the potential for conflict of interest between 
faculty (pushing the frontiers of knowledge or debating controversial 
issues in class) and the institution. The typical American public insti- 
tution, controlled by a lay board, has an ever-present need to satisfy 
the broader tax-paying public. At times, this results in an institutional 
desire to avoid controversy, even at the cost of faculty academic free- 
dom. 

In a second case, DiBona v. Matthews,* a California court of appeals 
held that community college administrators could not cancel a drama 
class where a controversial play focusing on race relations had been 
selected by the instructor for performance.® In this ruling, the court, 
although considering Hazelwood, relied primarily on the reasoning of 
Tinker v. Des Moines Independent Community School District, which 
prohibited speech censorship® at the K-12 level based on ‘‘undiffer- 
entiated fear’’ of disturbance.® It is curious that instead of applying an 
academic freedom rationale, the court applied a lower education, stu- 





56. 474 U.S. 214, 106 S. Ct. 507 (1985) (considering the scope of due process in 
academic dismissals of students). 

57. Bishop, 926 F.2d at 1075 (emphasis added). 

58. 269 Cal. Rptr. 882 (Cal. Ct. App. 1990). 

59. Id. at 1344 (finding defendant’s expressed desire to avoid ‘‘taking on’’ the religious 
community and concern over the ‘‘politically sensitive’ nature of the play’s subject 
matter to be ‘‘constitutionally inappropriate’ reasons for censorship). 

60. 393 U.S. 503, 89 S. Ct. 733 (1969). 

61. The ‘‘speech’’ censored in Tinker involved the wearing of black armbands by 
students to protest the Vietnam War. Tinker, 393 U.S. at 505, 89 S. Ct. at 736. 

62. DiBona, 269 Cal. Rptr. at 890 (citing Tinker v. Des Moines Indep. Community 
Sch. Dist., 393 U.S. 503, 89 S. Ct. 733 (1969)). 
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dent freedom of speech case that did not concern course or curriculum 
content to a higher education case relating to a faculty curriculum 
choice. 

In DiBona, the college administrators argued for reliance on Hazel- 
wood rather than Tinker, which, at a minimum, seems more apropos 
because of Hazelwood’s school-sponsorship rationale and the fact that 
coursework was at issue in DiBona. The judges considered the Supreme 
Court’s lack of direction regarding the appropriateness of applying 
Hazelwood to college settings and concluded that the school-sponsor- 
ship rationale would not allow a ‘‘wholesale’’ extension to the college 
classroom. However, relying on a previous community college case 
which upheld a college’s decision to move controversial artwork to a 
less conspicuous location,™ the court did not reject the Hazelwood 
argument in total: ‘‘[W]Je may assume school sponsorship is a factor 
which under some circumstances can be considered at the college 
level.’ 

As in Bishop, and despite acknowledging the different settings, the 
court freely applied the Hazelwood precedent, suggesting its own 
limited appreciation for professional academic freedom and the role of 
faculty autonomy: ‘‘Our conclusions do not leave college administrators 
powerless to control college curriculum. Although the ‘legitimate ped- 
agogical concerns’ at the college and university level may be more 
limited than in elementary and secondary schools, they are not non- 
existent.’’® 

In Silva v. University of New Hampshire,” a third case tangentially 
related to the curriculum, a university professor was reinstated by the 
court after being sanctioned by the college for using sexually explicit 
language in the classroom. Although largely a sexual harassment case, 
the opinion in Silva relies on Hazelwood in determining that the 
University of New Hampshire’s Sexual Harassment Policy sought to 
address ‘‘the legitimate pedagogical concern of providing a congenial 
academic environment.’ The relevance of the case here lies not in 
the decision itself, but in the citation to Hazelwood. The Silva opinion 
makes no reference to important differences between university and 
secondary-school classrooms, and, in fact, blithely assumes, albeit in 
dicta, the university’s near total authority over the classroom environ- 
ment.® As with the Bishop and DiBona cases, this case illustrates the 





63. Id. at 893. 

64. See Piarowski v. Illinois Community College, 759 F.2d 625 (1985), cert. denied, 
474 U.S. 1007, 106 S. Ct. 528 (1985). 

65. Dibona, 269 Cal. Rptr. at 893. 

66. Id. at 894. 

67. 888 F. Supp. 293 (D.N.H. 1994). 

68. Id. at 313 (citing Hazelwood Sch. Dist. v. Kuhlmeier, 484 U.S. 260, 108 S. Ct. 
562 (1988)) (emphasis added). 

69. Id. 
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danger of an overly autonomous institution, which may feel pressure 
to serve external publics over faculty who push theory, practice, and 
method to a point that some administrators and trustees may consider 
controversial. 

Most recently, in Cohen v. San Bernardino Valley College,” a federal 
district court ruled that any professorial right to academic freedom was 
outweighed by the legitimate interest of the community college in 
preventing the creation of a sexually discriminatory hostile classroom 
environment. Although citing several pre-collegiate cases that the court 
said did ‘‘not directly control the facts of [the] case,’’? the court 
nevertheless relied primarily on Hazelwood, where the ‘‘Supreme Court 
. .. [had] narrowed the scope previously accorded to students’ exercise 
of their constitutional rights within the high school setting.’’”? On the 
academic freedom issue, the court concluded that ‘‘despite eloquent 
rhetoric on ‘academic freedom,’ the courts have declined to cede all 
classroom control to teachers. The parameters of academic freedom are 
not distinct, particularly in relation to the potential conflict with a 
university’s duty to ensure adequate education ... .’’” 


C. Collegiate Student Newspaper Cases Citing Hazelwood 


Two cases involving college newspapers have made reference to 
Hazelwood: Leuth v. St. Clair County Community College’* and Walko 
v. Kean College.”> Although only the Leuth court decided to apply the 


Hazelwood analysis, both of these higher education cases, like Hazel- 
wood, involved student newspapers and free speech controversies. 
Additionally, like Hazelwood, both cases involved Free Speech contro- 
versies between institutions, on the one hand, and students, rather than 
faculty, on the other. As will be seen below, however, these cases are 
of little relevance to the issue under discussion except for the possible 
predilection of litigants and courts to apply cases arising in the pre- 
collegiate setting to the higher education setting. 

Leuth involved a student-run newspaper at a public community 
college, which granted academic credit for student participation.” When 
a college dean prohibited an advertisement for nude dancing, the 
student group overseeing the newspaper agreed to pull the advertise- 
ment. The Editor-in-Chief resigned and brought suit against the college, 
challenging the prohibition. 

The court in Leuth ruled that the administrators’ regulatory authority 
over a college student newspaper was not narrowly tailored; therefore, 
the challenged actions failed the constitutional test for permissible 





70. 883 F. Supp. 1407 (C.D. Cal. 1995). 
. Id. at 1413. 
. Id. 
. Id. at 1414. 
. 732 F. Supp. 1410 (E.D. Mich. 1990). 
. 561 A.2d 680 (N.J. Super. Ct. Law Div. 1988). 


. Leuth, 732 F. Supp. at 1411. The fact that course credit was given strengthens 
the Leuth-Hazelwood factual parallel. 
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regulation of commercial speech.”” Only the forum analysis of Hazel- 
wood was noted by the court”* and used to compare the newspapers in 
question: a K-12 student paper in Hazelwood was part of the curriculum 
and therefore a non-public forum, and a college student paper in Leuth 
was a public forum despite the allocation of credit. In reaching its 
forum determination, the court reasoned that the college newspaper 
did not operate as a formal course or a course laboratory, was not part 
of the official curriculum, and was not directed by a faculty member. 
It was therefore subject to less regulation.” 

The second newspaper case, Walko v. Kean College, was a defa- 
mation suit involving a college newspaper’s spoof of a college admin- 
istrator. In a factual analysis, the court found it was not necessary to 
decide whether Hazelwood was applicable to a college student news- 
paper;*' it thereby left that decision to other courts, which have shown 
little reluctance in applying Hazelwood, without considering the precise 
First Amendment interests at issue or the differences between the actors 
involved in the controversy. 


D. Other Collegiate Student Free Speech Cases Citing 
Hazelwood 


Other cases citing Hazelwood for any proposition suggesting an 
impact on First Amendment rights in post-secondary education include: 
Alabama Student Party v. Student Government Ass’n,®* Student Gov- 


ernment Ass’n v. Board of Trustees,** Fox v. Board of Trustees, and 
Cummins v. Campbell,®> all university versus student disputes. 

In Bishop v. Aronov,* the faculty case discussed above, the Eleventh 
Circuit had relied on its own 1989 precedent in Alabama Student 





77. Id. at 1416. 

78. See supra note 9 for a brief discussion of the public forum doctrine and its 
application in the Hazelwood case. 

79. Leuth, 732 F. Supp. at 1414-15. 

80. 561 A.2d 680 (N.J. Super. Ct. Law Div. 1988). 

81. Walko, 561 A.2d at 687 n.5 (alleged defamation of a college administrator held 
protected expression and not actionable under tort doctrine of intentional infliction of 
emotional distress). 

82. 867 F.2d 1344 (11th Cir. 1989). 

83. 868 F.2d 473 (ist Cir. 1989). 

84. 841 F.2d 1207 (2d Cir. 1988), rev’d, 492 U.S. 469, 109 S. Ct. 3028 (1989). Note 
that the Supreme Court’s decision in this case did not cite Hazelwood. Fox, which in 
large measure is not relevant to the present discussion, was remanded by the Supreme 
Court on the question of a state university’s right to place restrictions on student-invited 
commercial speech and other non-commercial speech in dormitory rooms. The Supreme 
Court said that regulation of commercial speech requires only a reasonable fit between 
the government’s ends and the means selected and not, as the court of appeals had said, 
the least restrictive means. The case also was remanded for possible consideration of 
whether the regulation was unconstitutional as applied to noncommercial speech, such 
as for-profit tutoring or counseling, for example. 

85. 44 F.3d 847 (10th Cir. 1994). 

86. 926 F.2d 1066 (11th Cir. 1991), cert. denied sub nom. Bishop v. Delchamps, 505 
U.S. 1218, 112 S. Ct. 3026 (1992). 
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Party.®” Prominently citing Hazelwood, the court in Alabama Student 
Party held that the university could approve restrictions on student 
government election campaigns (non-classroom-related activities) be- 
cause they were ‘‘learning experience[s]’’ and thus part of the curric- 
ulum, broadly considered.® Providing an additional justification, the 
court cited Tinker v. Des Moines Independent Community School 
District®* for the proposition that the university was permitted to ‘‘min- 
imize the disruptive effect of campus electioneering.’’®° This conclusion 
was reached with no discussion as to whether the purported need 
actually related to the probability that campaigning would entail a 
material and substantial interference with education, as required by 
Tinker. But, most importantly, the case then cited Regents of the 
University of Michigan v. Ewing’ for the proposition that ‘‘[t]he 
[uJniversity judgment on matters such as this should be given great 
deference by federal courts.’’? The reason: academic freedom is ad- 
vanced by the institution’s autonomous decision making. 

Despite the fact that Alabama Student Party concerned student free 
speech, and not the professional academic freedom of faculty, its 
reasoning was relied upon in Bishop v. Aronov,*® to the detriment of 
faculty academic freedom. Thus, it can be seen that the Eleventh Circuit 
(which includes the states of Alabama, Florida, and Georgia) appears 
willing to defer to institutional decision making in cases where faculty 
and students challenge speech restrictions and also where the alleged 
restrictions apply to classroom and non-classroom activities. This in- 
clination, perhaps derived in large part from Ewing, combined with 
the precedent of Hazelwood, has created in the Eleventh Circuit a threat 
to professional academic freedom, in particular, and to the free speech 
rights of both students and faculty. 

In contrast to the Eleventh Circuit, the First Circuit Court of Appeals, 
in a brief dictum in the same year as the Alabama Student Party case, 
interpreted the Supreme Court’s indecision on Hazelwood’s applicabil- 
ity to higher education to mean that the case did not apply to college- 
level newspapers.® The court in Student Government Ass’n v. Board 
of Trustees upheld the termination of legal services to college students 





87. Id. (citing Alabama Student Party v. Student Gov. Ass’n, 867 F.2d 1344 (11th 
Cir. 1989)). 
. 867 F.2d at 1347. 
. 393 U.S. 503, 89 S. Ct. 733 (1969) (a pre-collegiate decision). 
. Alabama Student Party, 867 F.2d at 1347. 
. 474 U.S. 214, 106 S. Ct. 507 (1985). 
. Alabama Student Party, 867 F.2d at 1347. 
. 926 F.2d 1066 (11th Cir. 1991), cert. denied sub nom. Bishop v. Delchamps, 505 
U.S. 1218, 112 S. Ct. 3026 (1992). 
94. 474 U.S. 214, 106 S. Ct. 507 (1985). 
95. Student Gov’t Ass’n v. Board of Trustees, 868 F.2d 473, 480 n.6 (1st Cir. 1989) 
(dictum). 
96. 868 F.2d 473 (ist Cir. 1989). 
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and denied that students’ First Amendment speech rights had been 
compromised. The brief footnote referring to Hazelwood tentatively 
suggested the reluctance of one court to cross apply the lessons of 
Hazelwood at the college level.” 

In Fox v. Board of Trustees, the third case in this section, the 
Second Circuit cited Hazelwood for the very limited proposition that 
public forum analysis was not relevant to a case concerning the right 
of students to freedom of speech in their dormitory rooms, specifically, 
to demonstrations of commercial products, for-profit counseling, and 
tutoring.** A one-judge dissent noted, more relevantly, that Hazelwood 
placed the responsibility for public education with educators, and not 
with federal courts.’°° The dissent also suggested that although Hazel- 
wood ‘‘expressly reserved’’ the question of its applicability in the post- 
secondary context, the dissent did not necessarily consider such cross 
application inappropriate.’ 

The most recent higher education case citing Hazelwood, Cummins 
v. Campbell,’ concerned Oklahoma State University’s temporary ban 
on the showing of a controversial film by the Student Union Activities 
Board.** The Board of Regents feared that showing the film, The Last 
Temptation of Christ, might affect the general welfare of the university 
by limiting public and financial support.’ Although the Regents, facing 
judicial pressure, rescinded the ban in time for the scheduled show- 
ing,’ the judiciary, citing Hazelwood, suggested that because the 
Student Union Activities Board was an agent of the university, the 
university had merely restrained temporarily its own speech.’ This 
astonishing suggestion points to the need for an in-depth analysis of 
the complex relationship between public universities, as agents of the 
state, and student activities boards, in general, lest university students 
ultimately retain fewer First Amendment free speech rights than those 
guaranteed to pre-collegiate students under the Constitution and the 
Equal Access Act.?°” 





97. Id. at 480 n.6. 
98. 841 F.2d 1207 (2d Cir. 1988), rev’d, 492 U.S. 469, 109 S. Ct. 3028 (1989). 
99. Id. at 1212 n.2. 

100. Id. at 1215 (Mahoney, J., dissenting). 

101. Id. at 1215 n.2. 

102. 44 F.3d 847 (10th Cir. 1994). 

103. Id. at 848. 

104. Id. at 849. 

105. Id. at 848. 

106. Id. at 853. 

107. 20 U.S.C. §§ 4071-74 (1994). The Act guaranteed to public secondary-school 
students the right not to be discriminated against ‘‘on the basis of the religious, political, 
philosophical, or other content of the speech’’ in regard to their activities in meetings 
within a ‘“‘limited open forum.’ Id. §§ 4071(a)-(b). Such a forum exists when schools 
grant an opportunity for student groups to meet for a variety of purposes outside of class 
time. 
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CONCLUSION 


The preceding analysis does not demonstrate that Hazelwood has, or 
is likely to have, a substantial impact on academic freedom in institu- 
tions of higher education, at least outside the Eleventh Circuit and the 
jurisdiction of Bishop v. Aronov.*® Rather, the analysis shows that 
courts at all levels may be unwittingly merging important lines of 
distinction between secondary and post-secondary settings and conse- 
quently may be according undue deference to institutions of higher 
education, especially in cases where institutional and faculty interests 
conflict. 

Lower education, being compulsory in nature, proposes to educate 
students for citizenship and self-sufficiency in a democracy; therefore, 
a principal goal is the inculcation of community values.’° Higher 
education, on the other hand, is not compulsory and has as a funda- 
mental value and purpose the creation and dissemination of new knowl- 
edge. The cross application of reasoning from school cases to college 
litigation, especially when student cases are applied to faculty academic 
freedom, diminishes the profession-centered notion of academic free- 
dom (1) at the college level and enhances institutional academic 
freedom” at all levels of education. 

Metzger predicted the amalgamation of First Amendment interests 
when he stated, ‘‘[A]s long as academic freedom is regarded as an all- 
tiers, all-status, all-ages concept, the image of an educational institution 
as an agency of indoctrination is bound to compete powerfully with 
the image of it as an intellectual experiment station and as a marketplace 
of ideas.’’** In other words, the cross application of cases from sec- 
ondary to post-secondary education inevitably will dilute the notion 
that higher education is a marketplace of ideas. 

Another scholar, Michael Olivas, noted as recently as 1993 that higher 
education faculty’s academic freedom rights, in some circumstances, 
are limited: ‘‘[Academic freedom] protects quite expansively the schol- 
arly enterprise from outside interference (grand juries, witch-hunting 
public officials, funding agencies, and other assorted patrons, critics, 
and ‘do-gooders’), but only grants limited protection to professors’ 
intramural speech or classroom activities against institutional inter- 
ests.’’12 It cannot be doubted that the judiciary has the power to 
exacerbate this state of affairs by its too ready cross application of cases 
from lower to higher education and by its apparent ignorance of salient 





108. 926 F.2d 1066 (11th Cir. 1991), cert. denied sub nom. Bishop v. Deichamps, 505 
U.S. 1218, 112 S. Ct. 3026 (1992). It should be noted that, relative to its application to 
pre-collegiate education cases, Bishop has been infrequently applied to subsequent higher 
education cases. See supra note 53 for a listing of pre-collegiate cases citing Bishop. 

109. See, e.g., Ambach v. Norwick, 441 U.S. 68, 99 S. Ct. 1589 (1979). 

110. This academic freedom is the evolved form of academic freedom (2). 

111. Metzger, supra note 11, at 1320. 

112. Olivas, supra note 7, at 1837. 
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differences between faculty and student First Amendment concerns. 

Even if the marketplace of ideas were threatened by the ascendancy 
of an unduly strong notion of institutional academic freedom, it would 
matter little, if ‘‘the University [would] serve its own interests as well 
as those of its professors in pursuit of academic freedom.’’ Unfortu- 
nately, this is something that cannot be assumed at the present time. 
As Metzger noted, a major reason for the AAUP’s development of the 
notion of academic freedom (1), as far back as 1915, was the view that 
private universities were run like businesses and that public institutions 
were controlled by taxpayers.’ If this vision, or anything like it, is 
true of administrators and governing boards in the mid-1990s,’ it 
should motivate faculty and other defenders of professional academic 
freedom to be certain that their voices are clearly and independently 
heard in any judicial conflict. 

The analysis here only begins to address the overall question of the 
cross application of judicial standards from secondary to post-secondary 
settings. It has, however, suggested that the historical cross-application 
trend noted by Metzger in 1988 is continuing in the 1990s, with 
particular detriment in cases involving the collegiate classroom. This 
trend, which tends to minimize or overlook salient differences between 
the actors involved and between K-12 and post-secondary education 
settings (most vividly illustrated by the application of Hazelwood in 
the Bishop case), is at least a potential threat to the delicate balance of 
various academic freedom concerns at the post-secondary level. 

It is important that members of the bar, those who serve on the 
courts, and the entire higher education community are reminded of the 
significant and necessary differences between secondary and postsecon- 
dary education. The underlying goals of public higher education, which 
include fostering an environment where new ways of thinking are 
possible for both students and faculty, demand a different balance 
between institutional and individual speech and academic freedom 
rights than that which is now available in the secondary setting. At 
the pre-collegiate level, the purpose of inculcating community values 
weighs against an overly broad construction of academic freedom and 
free speech rights. In higher education, however, the education of 
scholars and the creation of knowledge essential to social and economic 
development may be threatened if the balance of First Amendment 
concerns is permitted inexorably to favor the institution. 





113. See Metzger, supra note 11, at 1278. 

114. For a vivid example of a governing board’s zealous response to the threat of 
community disapproval, see Cummins v. Campbell, 44 F.3d 847 (10th Cir. 1994), 
discussed supra notes 102-06 and accompanying text. 











DISABLED STUDENTS IN HIGHER 
EDUCATION: ADMINISTRATIVE AND JUDICIAL 
ENFORCEMENT OF DISABILITY LAW 
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‘“‘Otherwise qualified;’’: ‘‘reasonable accommodation;’’? ‘‘substantial 
modification.’’* The imprecision of these phrases from the statutes, 
regulations and case law prohibiting colleges and universities from 
discriminating against students with disabilities is a source of frustra- 
tion for both administrators and students. Administrators complain that 
the ‘‘[l]jaws often are vague about how far universities must go to 
accommodate students.’’* At the same time, ‘‘[t]he hazy wording makes 
it difficult for students to understand what they can expect from the 
university... .’’ 

In the years since the Americans with Disabilities Act® was signed 
into law on July 26, 1990, however, a number of administrative and 
court decisions interpreting these vague phrases have clarified the rights 
and responsibilities of both students and schools. This article examines 
how these decisions have built on the statutes and regulations that 
prohibit disability-based discrimination to produce a clearer definition 
of what students may demand and schools must provide in the areas 
of admissions, academic adjustments, auxiliary aids, access and other 
issues facing colleges and universities. 


I. THE STATUTORY AND REGULATORY FRAMEWORK 


The analysis of students’ and schools’ rights and responsibilities must 
begin with the two federal laws which prohibit discrimination against 
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1. Rehabilitation Act of 1973, 29 U.S.C. § 794(a) (1994). 

2. 34 C.F.R. § 104.12(a) (1995). 

3. Southeastern Community College v. Davis, 442 U.S. 397, 405, 99 S. Ct. 2361, 
2366 (1979). 

4. Alicia Di Radoo, Disabled Students Press Colleges for Accomodation, L.A. TIMES, 
May 8, 1995, at B1. 

5. Id. 

6. 42 U.S.C. §§ 12101-13 (Supp. V 1993). 
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individuals with disabilities. The first is § 504 of the Rehabilitation 
Act of 1973, which provides: 


No otherwise qualified individual with a disability . . . shall, solely 
by reason of her or his disability, be excluded from the partici- 
pation in, be denied the benefits of, or be subjected to discrimi- 
nation under any program or activity receiving Federal financial 
assistance... .” 


Similarly, Title II of the Americans with Disabilities Act states: 


[Nlo qualified individual with a disability shall. . . be excluded 
from participation in or be denied the benefits of the services, 
programs, or activities of a public entity ... .° 


This same prohibition is applied to private entities through Title III of 
the ADA which bars the disability-based denial of the benefits of the 
services, programs, or activities of ‘‘public accommodations,’ including 
schools.® 


A. Finding the Proper Balance Under § 504 and the ADA 


According to one commentator, the ADA is ‘‘based on the premise 
that disability is a natural part of the human experience and in no way 





7. 29 U.S.C. § 794(a) (1994). 

8. 42 U.S.C. § 12132 (Supp. V 1993). A public entity is defined as ‘‘any State or 
local government’’ and ‘‘any department, agency, special purpose district, or other 
instrumentality of a State or States or local government.’’ 42 U.S.C. § 12131(1)(A),(B). 
State colleges and universities would, of course, fall under this definition. 

9. ‘‘No individual shall be discriminated against on the basis of disability in the 
full and equal enjoyment of goods, services, facilities, privileges, advantages, or accom- 
modations of any place of public accomodation by any person who owns, leases (or 
leases to), or operates a place of public accomodation.’’ 42 U.S.C. § 12182(a) (Supp. V 
1993). A public accommodation is a ‘‘private entity that owns, leases (or leases to), or 
operates a place of public accommodation.’’ 28 C.F.R. § 36.104 (1995). A place of public 
accommodation is ‘‘a facility, operated by a private entity, whose operations affect 
commerce and fall within at least one of the following categories.’’ Id. Included in those 
categories are ‘‘undergraduate, or postgraduate private school.’’ Id. See also 42 U.S.C. § 
12181(7)(J) (Supp. V 1993). 

Both § 504 and the ADA cover individuals with physical or mental impairments that 
substantially affect one or more major life activities, individuals with a record of such 
impairment and those who are regarded as having such an impairment. 29 U.S.C. § 
706(8)(B) (1994); 42 U.S.C. § 12101(2) (Supp. V 1993); 34 C.F.R. § 104.3(j)(2)(iv) (1995) 
(defining one who is regarded as having an impairment). Major life activities include 
‘“‘caring for one’s self, performing manual tasks, walking, seeing, hearing, speaking, 
breathing, learning, and working.’’ 34 C.F.R. § 104.3(j)(2)(ii) (1995) (emphasis supplied). 
Both statutes also specifically exclude certain conditions, both physical and mental, from 
coverage including some sexual disorders and kleptomania. 29 U.S.C. § 706(8)(E)-(F) 
(1994); 42 U.S.C. §§ 12208, 12211 (Supp. V 1993). There are special provisions for 
persons with contagious and infectious diseases (29 U.S.C. § 706(8)(D) (1994); 42 U.S.C. 
§ 12113(d) (1994) and alcoholics and drug users (29 U.S.C. § 706(8)(C) (1994); 42 U.S.C. 
§ 12114) (Supp. V 1993). 
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diminishes the rights of individuals to live independently, pursue 
meaningful careers, and enjoy full inclusion in the economic, political, 
cultural and educational mainstream of American society.’’’ 


In Alexander v. Choate,": the Supreme Court recognized that § 504 
was based on a similar premise.’ The Court also noted, however, that: 


[aJny interpretation of section 504 must . . . be responsive to two 
powerful but countervailing considerations — the need to give 
effect to the statutory objectives and the desire to keep section 
504 within manageable bounds.** 


The Court’s first attempt at balancing these considerations was South- 
eastern Community College v. Davis.** In this case a plaintiff with a 
major hearing disability sought admission to a college to be trained as 
a registered nurse. The college denied her admission, citing concerns 
that she would not be capable of safely performing as a registered nurse 
even with full-time, personal supervision. The Court held that the 
college was not required to admit her because it appeared that she 
would not benefit from any modifications required under the relevant 
§ 504 regulations.’5 In doing so, it 


. struck a balance between the statutory rights of the handi- 
capped to be integrated into society and the legitimate interests 





10. Paul Steven Miller, ADA Gives Us Our Full Civil Rights, WALL St. J., Feb. 14, 
1995, at A23 (Mr. Miller was Commissioner, U.S. Equal Employment Opportunity 
Commission). A fuller explanation of the premise behind the ADA can be found in the 
“‘findings’’ and ‘‘purposes’’ Congress listed in its first section. Congress found that 
‘‘historically, society has tended to isolate and segregate individuals with disabilities, 
and, despite some improvements, such forms of discrimination against individuals with 
disabilities continue to be a serious and pervasive social problem;’’ and ‘‘that the 
continuing existence of unfair and unnecessary discrimination and prejudice denies 
people with disabilities the opportunity to compete on an equal basis and to pursue 
those opportunities for which our free society is justifiably famous, and costs the United 
States billions of dollars of unnecessary expenses resulting from dependency and non- 
productivity.’’ 42 U.S.C. § 12101(a)(2),(9) (Supp. V 1993). It then stated that the purpose 
of the ADA was ‘‘to provide a clear and comprehensive national mandate for the 
elimination of discrimination against individuals with disabilities,’’ and ‘‘to provide 
clear, strong, consistent, enforceable standards addressing discrimination against indi- 
viduals with disabilities.’ 42 U.S.C. § 12101(b)(1),(2) (Supp. V 1993). 

11. 469 U.S. 287, 105 S. Ct. 712 (1985). 

12. The Court quotes § 504 sponsors who described the treatment of the handicapped 
as one of the country’s ‘‘shameful oversights’’ which caused the handicapped to live 
among society ‘‘shunted aside, hidden, and ignored.’’ 469 U.S. at 296, 105 S. Ct. at 717 
(quoting 117 Conc. REc. 45974 (1971) (statement of Representative Vanik describing the 
origins of § 504)). Similarly, Senator Humphrey asserted that ‘‘was can no longer tolerate 
the invisibility of the handicapped in America.’’ Id. (quoting 118 Conc. Rec. 525-26 
(1972)). 

13. 469 U.S. at 299, 105 S. Ct. at 719. 

14. 442 U.S. 397, 99 S. Ct. at 2361 (1979). 

15. Id. at 409, 99 S. Ct. at 2368. 
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of federal grantees in preserving the integrity of their programs: 
while a grantee need not be required to make ‘‘fundamental’’ or 
‘‘substantial’’ modification to accommodate the handicapped, it 
may be required to make ‘‘reasonable’’ ones.’® 


The ADA includes a similar balancing test. It defines discrimination 
in Title II as: 


(ii) a failure to make reasonable modifications in policies prac- 
tices, or procedures, when such modifications are necessary to 
afford such goods, services, facilities, privileges, advantages, or 
accommodations to individuals with disabilities, unless the entity 
can demonstrate that making such modification would fundamen- 
tally alter the nature of such goods, services, facilities, privileges, 
advantages or accommodations. 

(iii) a failure to take such steps as may be necessary to ensure 
that no individual with a disability is excluded, denied services, 
segregated or otherwise treated differently than other individuals 
because of the absence of auxiliary aids and services unless the 
entity can demonstrate that taking such steps would fundamentally 
alter the nature of the good, service, facility, privilege, advantage 
or accommodation being offered or would result in an undue 
burden.’ 


The decision as to whether colleges and universities have properly 
balanced these interests is most often made by the Department of 





16. Alexander, 469 U.S. at 300, 105 S. Ct. at 720. 

17. 42 U.S.C. § 12182(b)(2)(A)(ii)-(iii) (Supp. V 1993) (emphasis supplied). An ‘‘undue 
burden”’ is one that results in ‘‘significant difficulty or expense’’, and the regulations 
cite numerous factors to be considered including the cost of the accommodation and the 
financial resources of the entity. 28 C.F.R. § 36.104 (1995). 

The regulations for Title II include similar language: 
This sub-part does not require a public entity to take any action that it can 
demonstrate would result in a fundamental alteration in the nature of a service, 
program, or activity or in undue financial and administrative burdens. In those 
circumstances where personnel of the public entity believe that the proposed 
action would fundamentally alter the service, program, or activity or would 
result in undue financial and administrative burdens, a public entity has the 
burden of proving that compliance with this sub-part would result in such 
alteration or burdens. The decision that compliance would result in such 
alteration or burdens must be made by the head of the public entity or his or 
her designee after considering all resources available for use in the funding and 
operation of the service, program, or activity and must be accompanied by a 
written statement of the reasons for reaching that conclusion. If an action 
required to comply with this sub-part would result in such an alteration or 
such burdens, a public entity shall take any other action that would not result 
in such an alteration or such burdens but would nevertheless ensure that, to 
the maximum extent possible, individuals with disabilities receive the benefits 
or services provided by the public entity. 
28 C.F.R. § 164 (1995). 
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Education’s (DOE) Office for Civil Rights (OCR). OCR is charged with 
enforcing § 504 and the ADA and with investigating student’s com- 
plaints.‘* Administrative rules interpreting § 504 were promulgated in 
1977 despite strong objections from many colleges and universities, 





18. In 1994, about half of the nearly 5300 discrimination complaints filed with the 
OCR were based on disability issues. Di Radoo, supra note 4. OCR rulings based on 
many of these complaints are reported in the National Disability Law Reporter, a loose- 
leaf service published by LRP Publications and available on Westlaw in the ‘‘NDLRPTR”’ 
library. This article will cite to numerous OCR rulings found in this service. 

The procedures for OCR investigations and hearings are found at 34 C.F.R. §§ 100.6- 
100.11 and 34 C.F.R., part 101 which covers investigations into racial discrimination 
under Title VI of the Civil Rights Act of 1964. 42 U.S.C. § 2000d. These procedures also 
apply to § 504 proceedings and investigations under Title IX of Education Amendments 
of 1972. 20 U.S.C. § 1681; 34 C.F.R. §§ 104.61, 106.71. The following discussion is 
taken from a review of those procedures and conversations and correspondence with 
OCR officials. 

Complaints of discrimination can be filed at any OCR regional office by anyone who 
believes that an educational institution receiving federal funding has discriminated against 
someone on the basis of race, color, national origin, sex, handicap, or age. A complaint 
must be filed within 180 days of the alleged discrimination, unless the time for filing is 
extended by the responsible Department official or his designee. 34 C.F.R. § 100.7(b). 
Under OCR procedures, it is required to complete the investigation of any complaint and 
to issue written findings within 135 days of receipt of the complaint. Letter from David 
J. Gaffny, Chief, Indiana Branch OCR Region V, to Dennis French (September 12, 1991)(on 
file with the author). 

The first step in the complaint investigation is for the OCR to send a Letter of Inquiry 
to the college. The college must respond within 15 calendar days from the date of the 
letter, or, if it cannot respond immediately for any reason, such as staff’s absence, advise 
the OCR at once. Id. Once the OCR has received the data requested in the Letter of 
Inquiry it may send an investigator to conduct an on-site visit to the college. Id. 

After the investigation is complete, the OCR will notify both the school and the 
complainant of the results of the investigation in a Letter of Findings (LOF). Letter from 
Harry A. Orris, Director, Elementary and Secondary Education Division OCR Region V, 
to Dennis French (August 23, 1991)(on file with the author). If the OCR finds that a 
violation has occurred, it will attempt to resolve the matter before issuing the LOF so 
that when issued it will indicate that, while the violation did take place, it has been 
resolved and the matter closed. Id. If the parties are still unable to agree upon an 
appropriate remedy, OCR is required to initiate enforcement measures within the follow- 
ing 30 days. Id. 

If the college disagrees with either the findings or the punishment set down by the 
OCR, it may appeal the decision to the Civil Rights Reviewing Authority within the 
Department of Education, and then to the Secretary of Education personally. 34 C.F.R. 
§ 100.7(e). After the college has exhausted these administrative remedies it may then 
seek judicial review. Id. 

During the course of an investigation, the college may not intimidate, threaten, coerce 
or engage in any other discriminatory conduct against anyone who has either taken 
action or participated in an action to secure rights protected under the Civil Rights 
statutes. Under the Freedom of Information Act the OCR may be required to release the 
LOF and related correspondence and records upon request. Orris letter; see also Gaffny 
letter. If such a request is made, the OCR will seek to protect, to the extent provided by 
law, personal information which, if released, could constitute an unwarranted invasion 
of privacy. Id. 

19. 34 C.F.R. §§ 104.1-104.54 (1995). The regulations were issued only after a court 
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and are now applied to it and to the ADA.”° These regulations proscribe 
certain acts as discriminatory and prescribe others as necessary to meet 
the reasonable accommodation requirement. 

The regulations prescribe minimum standards for colleges and uni- 
versities in six areas: (1) admissions and recruitment;?' (2) treatment of 
students;?? (3) academic adjustments, including the provision of auxil- 
iary aids;?° (4) housing; (5) financial aid and employment assistance;?5 
and (6) nonacademic services.” This article provides an overview of 
how OCR and the courts have applied these regulations in responding 
to student complaints brought since the ADA was signed into law.?’ 





ordered their promulgation. Cherry v. Mathews, 419 F. Supp. 922 (D.D.C. 1976). They 
were originally promulgated by the Department of Health Education and Welfare (‘‘HEW’’) 
at 45 C.F.R. § 84 (1977). They were subsequently transferred to the DOE by the Department 
of Education Organization Act. Pub. L. No. 96-88, 93 Stat. 668, 677 (1979). HEW’s 
regulations were recodified without significant changes by the DOE at 34 C.F.R. § 104 
(1994). For an excellent discussion of schools’ objections to the § 504 regulations see 
United States v. Board of Trustees for the Univ. of Alabama, 908 F.2d 740, 744-46 (11th 
Cir. 1990). See also Ralph E. Julnes, OCR and the Affirmative Action Controversy: An 
Explanation, 88 Educ. L. Rep. (West) 527 (1994). 

20. The Justice Department has overall responsibility for the enforcement of Titles II 
and III of the ADA, but has delegated responsibility for the enforcement of Title II as it 
relates to ‘‘[aJll programs, services, and regulatory activities relating to the operation of 

. institutions of higher education and vocational education (other than schools of 
medicine, dentistry, nursing, and other health-related schools)’’ to the DOE. 28 C.F.R. § 
35.190(b)(2) (1995). Regulation of schools of medicine, dentistry, nursing, and other 
health-related schools are delegated to the Department of Health and Human Services. 
28 C.F.R. § 35.190(b)(3) (1995). The Justice Department maintained jurisdiction over the 
enforcement of Title III, but its regulations concerning public accommodations such as 
colleges and universities are similar to the § 504 regulations. 28 C.F.R. § 36.301-310 
(1995). 

21. 34 C.F.R. § 104.42 (1995). See infra notes 43-96 and accompanying text. 

22. 34 C.F.R. § 104.43 (1995). 

23. 34 C.F.R. § 104.44 (1995). The term ‘‘academic adjustments’’ is not specifically 
defined but is illustrated by four categories within the regulation: (1) academic require- 
ments, (2) others rules, (3) course examinations and (4) auxiliary aids. See infra notes 
97-118 and accompanying text for a discussion of these first three requirements, and 
notes 119-74 and accompanying text for on auxiliary aids. _ 

24. 34 C.F.R. § 104.45 (1995). See infra notes 180-95 and accompanying text. 

25. 34 C.F.R. § 104.46 (1995). 

26. 34 C.F.R. § 104.47 (1995). See infra notes 196-201 and accompanying text. 

27. The author selected the date of the ADA’s enactment, July 26, 1990, as a cutoff 
date for the OCR and court decisions addressed in this article. For articles giving a broad 
overview of the impact of § 504 and the ADA on schools, see Claire E. McCusker, The 
Americans with Disabilities Act: Its Potential for Expanding the Scope of Reasonable 
Academic Accommodations, 21 J.C. & U.L 619 (1995); Jill Bush Raines and Lawrence F. 
Rossow, The Americans with Disabilities Act: Resolving the Separate-but-Equal Problem 
in Colleges and Universities, 88 Educ. L. Rep. (West) 1 (1994); Ronald D. Wenkart, The 
Americans with Disabilities Act and its Impact on Public Education, 82 Educ. L. Rep. 
(West) 291 (1993); Laura F. Rothstein, College Students with Disabilities: Litigation 
Trends, 13 Rev. Limic. 425 (1994); Laura F. Rothstein, Students, Staff and Faculty with 
Disabilities: Current Issues for Colleges and Universities, 17 J.C. & U.L. 471 (1991). For 
recent articles addressing accommodations for specific types of disabilities, see Jane D. 





1996] ENFORCEMENT OF DISABILITY LAW 


B. Damages Available Under § 504 and the ADA 


The importance of compliance with these regulations has taken on 
added significance in recent years as courts have recognized the avail- 
ability of monetary damage claims under § 504. In Wood v. President 
& Trustees of Spring Hill College,”* the court—citing the Supreme 
Court’s decision in Franklin v. Gwinnett County Public Schools?® al- 
lowing damages under Title [X of the Education Amendments of 1972°°— 
held that a school could be liable for damages under § 504 when 
students can prove intentional discrimination.*t This holding, while 
limited because of the required showing of intentional discrimination, 
is notable because Title II of the ADA specifically adopts the enforce- 
ment mechanism used in § 504 cases.*? The possible availability of 





Oswald, Robert Gilbert Johnston and Mark E. Wojcik, AIDS: Coping with HIV on Campus, 
27 J. MARSHALL L. REv. 449 (1994); Deborah L. Ford and John L. Strope, Jr., The Law 
and AIDS on the College Campus, 87 Educ. L. Rep. (West) 689 (1994); Robert W. 
Edwards, Note & Comment, The Rights of Students with Leerning Disabilities and the 
Responsibilities of Institutions of Higher Education Under the Americans with Disabilities 
Act, 2 J.L. & PoL’y 213 (1994); Alfreda A. Sellers Diamond, L.D. Law: The Learning 
Disabled Law Student as Part of a Diverse Law School Environment, 22 S.U. L. Rev. 69 
(1994); S.E. Phillips, Testing Condition Accommodations for Disabled Students, 80 Educ. 
L. Rep. (West) 9 (1993) Jeanette DiScala, Steven G. Olswang, and Carol S. Niccolls, 
College and University Responses to the Emotionally or Mentally Impaired Student, 19 
J.C. & U.L. 17 (1992); Brigid Hurley, Note, Accommodating Learning Disabled Students 
in Higher Education: Schools’ Legal Obligations Under Section 504 of the Rehabilitation 
Act, 32 B.C. L. Rev. 1051 (1991). 

28. 970 F.2d 1214 (11th Cir. 1992) 

29. 503 U.S. 60, 112 S.Ct. 1028 (1992) (holding that monetary damages were available 
for sex discrimination charges brought under Title IX). 

30. Codified at 20 U.S.C. § 1681 (1994). 

31. See W.B. v. Matula, 67 F.3d 484, (3d Cir. 1995); Rodgers v. Magnet Cove Pub. 
Sch., 34 F.3d 642 (8th Cir. 1994); Waldrop v. Southern Co. Serv. Inc., 24 F.3d 152 (11th 
Cir. 1994); Pandazides v. Virginia Bd. of Educ., 13 F.3d 823 (4th Cir. 1994); Huber v. 
Howard County, 849 F. Supp. 407 (D. Md. 1994) aff’d, 56 F.3d 61 (4th Cir. 1995), pet. 
for cert. filed; Tafoya v. Bobroff, 865 F. Supp. 742 (D.N.M. 1994); Brown v. City of 
Oneonta, 858 F. Supp. 340 (N.D.N.Y. 1994) supplemental opinion 160 F.R.D. 18, 98 
Educ. L. Rep. 836 (N.D.N.Y. Feb. 6, 1995); Aikins v. St. Helena Hosp., 843 F. Supp. 
1329 (N.D. Cal. 1994); Miller v. Spicer, 822 F. Supp. 158 (D. Del. 1993), Kraft v. 
Memorial Med. Ctr., Inc.; 807 F. Supp. 785 (S.D. Ga. 1992); Doe v. District of Columbia, 
796 F. Supp. 559 (D.D.C. 1992). The courts have based these decisions on the language 
in Franklin pointing out that in Guardians Association v. Civil Service Commission, 463 
U.S. 582, 103 S. Ct. 3221 (1983) ‘‘a clear majority [of the Justices] expressed the view 
that damages were available under Title VI in an action seeking remedies for an intentional 
violation . . .,’’ Franklin, 503 U.S. at 70, 112 S. Ct. at 1035, and to the fact that § 505 
of the Rehabilitation Act states that the remedies available for violations of § 504 shall 
be the same as those set forth in Title VI. See 29 U.S.C. § 794(a) (1994). 

32. 42 U.S.C. § 12133. See Tyler v. City of Manhattan, 849 F. Supp. 144 (D. Kan. 
1994) (holding that plaintiff who alleged that city subjected him to discrimination in 
violation of the ADA because he could not participate equally in recreation programs 
was not entitled to compensatory damages for emotional distress, mental anguish and 
humiliatien where discrimination was not alleged to be intentional). The court reiterated 
this position in a later decision, but also found that the plaintiff had a private right of 
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monetary damages, no matter how limited, will likely encourage stu- 
dents to bring more § 504 and ADA suits rather than seek relief through 
OCR. This likelihood is increased because students need not exhaust 
administrative remedies before filing such claims.** In addition, § 505 
of the Rehabilitation Act provides that the prevailing party in such a 
suit may recover attorney’s fees.* 

Remedies under Title III of the ADA are more limited. Title III allows 
a person who has been subject to discrimination, or has reasonable 
grounds for believing that he or she is about to be subject to discrim- 
ination, to file a civil action for injunctive relief.** Remedies available 
in a private suit include: (1) issue a permanent or temporary injunction, 
a restraining order, or other order to make facilities readily accessible 
and usable by individuals with disabilities; (2) provide auxiliary aids 
or services; (3) modify a policy; or (4) provide for alternative methods 
of barrier removal.** Compensatory and punitive damages and civil 
penalties, however, are not available. 

The prevailing party in an action under the ADA may recover attor- 
neys’ fees in addition to any other relief granted.*”? The defendant, 
however, may not recover attorneys’ fees unless the court finds that 
the plaintiff’s action was frivolous, unreasonable, or without founda- 
tion. Attorneys’ fees include litigation expenses such as expert witness 
fees, travel expenses, and costs. 





action under 42 U.S.C. § 12133 for enforcement of the regulation requiring government 
entities to conduct a self-evaluation of compliance with ADA regulations (28 C.F.R. § 
35.105 (1995)). Tyler v. City of Manhattan, 857 F. Supp. 800, 812 (D. Kan. 1994). See 
also, McCready v. Michigan State Bar, 881 F. Supp. 300, 305-06 (W.D. Mich. 1995) 
(recognizing private cause of action for enforcement of self-evaluation regulation). Title 
II does not provide for punitive damages on its face, and the court in Harrelson v. 
Elmore County, 859 F. Supp. 1465, 1468-69 (M.D. Ala. 1994), held Congress’ express 
provision of punitive damages under Title I of the ADA — which prohibits discrimination 
in employment — counseled against a statutory construction that punitive damages are 
available under Title II. 

33. See Smith v. Barton, 914 F.2d 1330, 1338 (9th Cir. 1990), cert. denied, 501 U.S. 
1217, 111 S. Ct. 2825 (1991). Doe v. County of Milwaukee, 871 F. Supp. 1072, 1075-76 
(E.D. Wis. 1995); Aikins v. St. Helena Hosp., 843 F. Supp. 1329, 1339 (N.D. Cal. 1994); 
Noland v. Wheatley, 835 F. Supp. 476, 483 (N.D. Ind. 1993); Finley v. Giacobbe, 827 
F. Supp. 215, 219 n.3 (S.D.N.Y. 1993); 

34. 28 U.S.C § 794(b). The language of this section is identical to the Civil Rights 
Attorney’s Fees Awards Act of 1976, 42 U.S.C. § 1988 (1988), and courts have used the 
standards for awarding fees under § 1988 in cases involving § 794a(b). Homeward Bound, 
Inc. v. Hissom Memorial Ctr., 963 F.2d 1352, 1354 n.1 (10th Cir. 1992). 

35. 42 U.S.C. § 12188(a)(2) (Supp. V 1993). 

36. Id. 

37; 42 U.S.C. §§ 1988(b), 12133, (1988 and Supp. V 1993); 28 C.F.R. § 35.175 (1995). 
See D.B. v. Bloom, 896 F. Supp. 166 (D. N.J. 1995) (approving award of $31,967.71 in 
fees); Tyler v. City of Manhattan, 866 F. Supp. 500 (D. Kan. 1994) ($61,260.17 in fees); 
Fowler v. New York State Bd. of Law Examiners, 885 F. Supp. 66 (W.D.N.Y. 1994) 
($11,323.46 in fees); U.S. v. Venture Stores, Inc., 1994 WL 86068, 5 Nat’! Disab. L. Rep. 
(LRP Publications) 4 5 (N.D. Ill. March 15, 1994) ($47,243.87 in fees). 
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The ADA empowers the Justice Department to investigate alleged 
violations of Title III and undertake periodic reviews of compliance of 
covered entities. In suits brought by the DOJ, the court may award any 
of the remedies allowed in private suits and may also, if requested by 
the Department, award monetary damages to individual victims of 
discrimination.** These monetary damages do not include punitive 
damages but do include all forms of compensatory damages, including 
out-of-pocket expenses and damages for pain and suffering. In addition, 
to vindicate the public interest, the court may assess a civil penalty 
against the covered entity in an amount not exceeding $50,000 for a 
first violation and not exceeding $100,000 for any subsequent viola- 
tions.** In considering what amount of civil penalty, if any, is appro- 
priate, the court must consider any good faith effort or attempt by the 
covered entity to comply with its obligations under the ADA.” 


II. ADMISSIONS 


A school’s obligations under § 504 and the ADA begin during the 
admissions process. Applicants denied admission to a school have 
frequently alleged that they were discriminated against due to their 
disabilities. OCR has rejected such claims where the school can show 
that the applicants’ academic record was substantially weaker than 
those of admitted students.** However, OCR has found that colleges 





38. 42 U.S.C. § 12188(b)(2) (Supp. V 1993). See U.S. v. Morvant, 843 F. Supp. 1092, 
1095-96 (D. La. 1994). 

39. 42 U.S.C. § 12188(b)(2)(B) (Supp. V 1993). 

40. 42 U.S.C. § 12188(b)(5) (Supp. V 1993). 

41. See, e.g., University of Minnesota, 6 Nat’l Disab. L. Rep. (LRP Publications) { 
295 (Jan. 13, 1995) (law school did not discriminate against applicant with learning 
disability whose GPA and LSAT scores were below those of admitted applicants); Emory 
Univ. (GA), 5 Nat’l Disab. L. Rep. (LRP Publications) 479 (July 13, 1993) (same) 
Washington and Lee Univ. (VA), 5 Nat’l Disab. L. Rep. (LRP Publications) 478 (July 28, 
1993) (same); Duke University (NC), 4 Nat’l Disab. L. Rep. (LRP Publications) 4448 (July 
20, 1993) (same); Yale Univ. (CT), 4 Nat’l Disab. L. Rep. (LRP Publications) {262 (May 
26, 1993) (same); University of Akron (OH), 3 Nat’l Disab. L. Rep. (LRP Publications) 
4117 (Mar. 4, 1992) (same); University of Oklahoma-Norman, 5 Nat’! Disab. L. Rep. (LRP 
Publications) 4116 (December 3, 1993) (applicant’s past academic record and GRE scores 
showed she did not meet graduate art history program’s requirement that student’s have 
the ability to write, organize and work independently); University of California Santa 
Cruz, 5 Nat’l Disab. L. Rep. (LRP Publications) 437 (Sept. 2, 1993) (no discrimination 
against visually impaired applicant to Ph.D. program in anthropology where his statement 
of purpose was undeveloped and weak, recommendation letters were fair to weak, and 
his undergraduate GPA was below that of any admitted candidates); East Central Com- 
munity College (MI), 4 Nat’l Disab. L. Rep. (LRP Publications) 4225 (May 26, 1993) (no 
violation of § 504 or the ADA where applicant to licensed practical nurse program had 
low numerical composite score based on demonstration of personal skills to admissions 
committee); Washington Univ. (MO), 3 Nat’l Disab. L. Rep. (LRP Publications) 4327 (Dec. 
11, 1992) (no § 504 violation where school denied request by student with learning 
disabilities to transfer from the university’s adult/evening division to its day division 
because the student had 17 drops/withdrawals over a period of 9 semesters and 3 





998 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 22, No. 4 


violate § 504 and the ADA when they: make pre-admission inquiries 
about applicants’ disabilities; place lower weight on standardized test 
scores achieved under conditions designed to accommodate disabilities; 
or fail to consider students’ efforts to address their disabilities when 
they seek readmission after being academically dismissed. Conversely, 
both OCR and the courts have held that applicants with unquestioned 
academic qualifications for a particular program can be denied admis- 
sion because they are not ‘‘otherwise qualified’’ due to their physical 
limitations. 


A. Pre-admission Inquiries 


1. Generally 


The regulations state that colleges and universities may not make 
pre-admission inquiries regarding whether applicants have a disability 
unless the school is (1) taking remedial action to correct effects of past 
discrimination or (2) taking voluntary action to overcome effects of 
conditions that resulted in limited participation in the past.*? OCR has 
frequently cited schools for pre-admission inquiries not made for one 
of the two allowed purposes. 

This is true even where the inquiry states that it is voluntary and 
has no effect on admission. For example, in Glendale Community 
College (AZ),** the school’s ‘‘Admission Form’’ asked if applicants had 
“‘any disability or handicap’’ and provided a place to check yes or no. 
A list of disabilities with code numbers followed, and applicants were 
requested to enter the appropriate code(s). The form stated that respon- 
ses were voluntary, were used to comply with federal reporting, and 
had no effect on admission to the school. Even with these qualifications, 
OCR concluded that the inquiries were in violation of the regulations.** 

The prohibition on disability-related pre-admission inquiries applies 
to inquires made concerning applicants’ known behavioral problems. 





summers); Hahneman Univ. (PA), 3 Nat’! Disab. L. Rep. (LRP Publications) 490 (July 2, 
1992) (no § 504 violation where medical school applicant with seizure disorder had 
failed to maintain a B average in a two-year pre-medical program). 

42. 34 C.F.R. §§ 104.42(c), 104.6(a),(b) (1995). When making an inquiry for one of 
these allowed purposes, a school must make clear either orally or on the application 
form (1) its reasons for doing so, (2) that providing the information will not subject the 
applicant to any adverse treatment and (3) that the information will only be used for the 
allowed purpose. 34 C.F.R. § 104.42(c) (1995). 

43. 5 Nat’l Disab. L. Rep. (LRP Publications) { 36 (Dec. 16, 1993). 

44. See also University of California Santa Cruz, 5 Nat’l Disab. L. Rep. (LRP Publi- 
cations) { 37 (Sept. 2, 1993) (graduate admission application which asked applicants if 
they had physical or health problem which might require special services violated 
regulation); University of Illinois at Urbana-Champaign, 3 Nat’l Disab. L. Rep. (LRP 
Publications) 4251 (Nov. 26, 1991) (question about applicant’s disability or impairment 
improper where was not made for reasons allowed by regulations). 
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In Pennsylvania State University,** an applicant identified himself to 
university personnel as having been diagnosed as a paranoid schizo- 
phrenic and behaved in a disruptive manner during his contacts with 
them—at times using threatening and abusive language. The University 
sent the applicant a letter asking for, among other things, a release of 
information from psychiatrists and several letters of reference. This 
letter was sent in connection with the university’s ‘‘Policy on Pre- 
Admission Review for Applicants With Known Behavioral Problems,”’ 
which was designed ‘‘to protect the members of the University com- 
munity by limiting the risk of disruptive or harmful activities.’’** The 
University implemented the policy when known facts suggested ‘‘an 
applicant’s behavior [could] endanger the health, safety or property of 
University community members and adversely affect the University’s 
educational mission.’’*” 

OCR held that the policy, as administered, violated § 504 because 
the university did not ‘‘distinguish between applicants with a handi- 
capping health condition which may pose a substantial risk of harm 
and those who merely have a history of certain handicapping health 
conditions.’’** According to the OCR: 


[U]nder current practice the University has conducted pre-admis- 
sion inquiries based solely upon undocumented indications of the 
existence of a condition, whether or not there is actual evidence 
that the individual has engaged in harmful or disruptive behavior. 
Therefore, OCR finds that the University’s implementation of its 
Policy violates the Section 504 regulation at 34 C.F.R. 104.42(a) 
and (b)(2) and (c)(4).*° 


In North Dakota State University,*° however, OCR held that applicants 
to a counseling program could be asked about past mental health 
treatment. The counseling program’s bulletin stated that as a part of 
the application process it ‘‘reserve[d] the privilege of obtaining infor- 
mation about the student’s professional competence from qualified 
professionals.’’*! During the course of an admissions interview, the 
university learned that an applicant had received substantial personal 
counseling, which included three psychiatrists, several counselors, and 
non-traditional therapies. The university requested that the applicant 
allow it to speak to her mental health professionals so it could evaluate 
whether she had resolved her personal problems and could handle the 





45. 2 Nat’l Disab. L. Rep. (LRP Publications) 435 (May 3, 1991) at 172. 
46. Id. at 173. 

47. Id. 

48. Id. 

49. Id. 

50. 2 Nat’l Disab. L. Rep. (LRP Publications) 4174 (Sept. 6, 1991). 

51. Id. at 652. 
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emotional, personal, and psychological issues that were part of the 
counseling program. The applicant refused, and the school stated that 
without this information it could not complete its processing of her 
application. 

OCR held that this request did not violate the prohibition on pre- 
admission inquiries. While the admissions interview form for the coun- 
seling program included an inquiry as to the applicant’s receipt of 
personal counseling, it made no direct inquiry regarding a ‘‘handicap.”’ 
OCR found: 


Based on interviews with staff, and OCR’s file review, there is no 
evidence to suggest that the purpose of the inquiry in the interview 
is to ascertain whether the applicant is handicapped, that is, has 
a physical or mental impairment which substantially limits one or 
more major life activities. The purpose of the inquiry in the 
admissions interview is to determine whether the applicant is an 
appropriate candidate for the program, has the motivation and 
emotional stability to be a human service worker, and has ade- 
quately resolved any personal/therapeutic issues before attempting 
to counsel others with similar issues.** 


Broad questions about past mental health history are unlikely to be 


allowed outside a counseling or similar program, however. Several 
recent decisions have held that questions asking bar examination and 
medical board applicants whether they have been treated for any mental, 
emotional or nervous disorders are violative of the ADA. For example, 
in Clark v. Virginia Board of Bar Examiners,** the court found that a 
question on past mental health problems violated the ADA because it 
forced applicants with mental disabilities to subject themselves to 
further inquiry and scrutiny not required of other applicants, and the 
board could not show that the question was necessary to the perform- 
ance of its licensing function.* 

The court noted, however, that the Board of Bar Examiners could 
fashion other questions more directly related to behavior that can effect 





52. Id. 

53. Id. at 653. 

54. 880 F. Supp. 430 (E.D. Va. 1995). 

55. Id. at 442-46. See also Ellen S. v. Florida Bd. of Bar Examiners, 859 F. Supp. 
1489, 1494 (S.D. Fla. 1994) (mental health questions ‘‘discriminate against Plaintiffs by 
subjecting them to additional burdens based on their disability’); Medical Soc’y of New 
Jersey v. Jacobs, 1993 WL 413016 at *7 (D.N.J. Oct. 5, 1993) (mental health questions 
imposed extra burdens on qualified persons with disabilities in violation of ADA); In re 
Applications of Underwood and Plano, 1993 WL 649283 at *2 (Me. Dec. 7, 1993) 
(requirement that applicants answer mental health questions discriminates on the basis 


of disability and imposes eligibility criteria that unnecessarily screen out individuals 
with disabilities). 
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the practice of law without violating the ADA.** Accordingly, counsel- 
ing, law, medical and other programs may be permitted to make 
narrowly drawn inquiries into specific behavioral problems which could 
effect an applicant’s ability to succeed in the program and afterwards. 

Most undergraduate and even graduate programs, however, should 
refrain from making any pre-admission inquiries regarding disabilities. 
The focus during the admission process should be on qualifications 
and qualities expected of all students. Concerns about accommodations 
for disabled students can be addressed—on a confidential basis—after 
admission,” and it will be the student’s responsibility to notify the 
school of the disability, request academic adjustments, and provide 


documentation supporting a disability-related need for the requested 
adjustment.** 


2. Programs for the Disabled 


The bar on pre-admission inquiries does not apply to college or 
university programs operated specifically for the disabled. In Halasz v. 
University of New England, the court rejected a claim by an appli- 
cant—who had contacted the university and asked for information about 
a special program for students with learning disabilities—that questions 
on the school’s application form regarding the special program violated 
the pre-admission inquiry prohibition. The court noted that the school’s 
application form did not require a handicapped applicant to disclose 
his or her handicap. Instead, applicants wishing to be considered for 
the special program—which was only available to the learning disa- 
bled—could indicate that on the form. 

The court found that this pre-admission inquiry was not in violation 
of the regulations: 





56. Id. at 443. See also Applicants v. Texas State Bd. of Bar Examiners, 1994 WL 
776693 (W.D. Tex. Oct. 10, 1994) (upholding inquiry into applicants’ mental history 
where questions were addressed only to specific behavioral disorders found relevant to 
the practice of law, and the question used by the board before 1992 had been ‘“‘revised. . . 
to comply with the ADA.’’); McReady v. Illinois Board of Admissions to the Bar, 1995 
WL 29609 at *6 (N.D. Ill. Jan. 24, 1995) (No ADA violation where applicant was not 
asked about possible mental health problems but references were. ‘‘This inquiry is 
distinguishable from questions asked on the bar application itself because it is non- 
coercive and imposes no additional burden on the applicant. Further, such an inquiry 
directed at the Plaintiff’s references necessarily focuses on his behavior, not his status.”’ 
Id.). For law review commentary on the this issue see John D. McKenna, Note, Is the 
Mental Health History of an Applicant a Legitimate Concern of State Professional 
Licensing Boards?: The Americans with Disabilities Act vs. State Professional Licensing 
Boards, 12 Horstra Las. L.J. 335 (1995); Mary Elizabeth Cisneros, Note, A Proposal to 
Eliminate Broad Mental Health Inquiries on Bar Examination Applications: Assessing 
an Applicant’s Fitness to Practice Law by Alternative Means, 8 Gro. J. LEGAL EtHIcs 401 
(1995). 

57. 34 C.F.R. § 104.42(b)(4) (1995). 

58. See infra notes 98-110 and accompanying text. 

59. 816 F. Supp. 37 (D. Me. 1993). 
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When a university operates a program specifically for the handi- 
capped, it clearly needs to know about an applicant’s handicaps 
before it can make a decision about admission to the program, for 
the program may be appropriate for some handicapped individuals 
and not for others. Section 504 is designed in part to assure that 
handicapped applicants and students are not, because of their 
handicaps, denied the benefits of programs offered by federally 
subsidized universities to non-handicapped students. None of the 
purposes of the statute would be served by enforcing the inquiry 
prohibition when a university offers a program available only to 
handicapped students and a handicapped person seeks to partic- 
ipate in that program. 


Thus, schools which run special programs for students with disabil- 
ities, may ask students applying for them about their handicaps. Schools 
should be careful, however, to make application to such programs— 
and disclosure of the disability—an option on the general application 
form. And, that form should clearly specify that only students interested 
in the special program need provide disability information. 


B. Standardized Tests 


The Halasz court also rejected the applicant’s challenge to the univ- 
ersity’s use of the Scholastic Aptitude Test (SAT) in evaluating his 
admission. The applicant pointed to a regulation prohibiting the use 


of any tests or criteria for admission which have a disproportionate, 
adverse effect on handicapped persons unless they have been validated 
as a predictor of success in the education program and alternate tests 
which have fewer disproportionate, adverse effects are not shown to be 
available.*! The court found no violation of this regulation because the 
SAT’s availability in special formats for the handicapped showed it 
does not have a disproportionate, adverse effect on handicapped per- 
sons. 





60. 816 F. Supp. at 46. 
61. 34 C.F.R. § 104.42(b)(2) (1995). 
62. 816 F. Supp. at 42 n.6. Title III of the ADA now requires that tests like the SAT 
be non-discriminatory. It provides: 
Any person that offers examinations or courses related to applications, licensing, 
certification, or credentialing for secondary or post-secondary education, pro- 
fessional, or trade purposes shall offer such examinations or courses in a place 
and manner accessible to persons with disabilities or offer alternative accessible 
arrangements for such individuals. 
42 U.S.C. § 12189 (Supp. V 1993); see also 28 C.F.R. § 36.309(a) (1995). The regulation 
goes on to require that any private entity offering an examination covered by the section 
must assure that it is selected and administered so to as best insure that examination 
results accurately reflect individuals with disabilities’ aptitude or achievement level 
rather than reflecting the individual’s impaired sensory, manual, or speaking skills. 28 
C.F.R. § 36.309(b)(i) (1995). An appendix to the regulations notes that ‘‘Section 36.309(b) 
sets forth specific requirements for examinations. Examinations covered by the section 
would include a bar exam or the Scholastic Aptitude Test prepared by the Educational 
Testing Service.’’ 28 C.F.R. Part 36, App. B at 625 (1995). 
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The court also rejected the student’s claim that the university violated 
34 C.F.R. § 104.42(b)(3), which provides that a school must assure 
itself that admissions tests are selected and administered so as to insure 
that they accurately reflect handicapped applicants’ aptitude or achieve- 
ment level. The court noted that this regulation speaks only of ‘‘ad- 
mission tests’’—rather than ‘‘any test or criterion for admission’’ like 
34 C.F.R. § 104.24(b)(2)—and held it applies only to admission tests 
administered by a school and not to other criteria of admission, such 
as standardized tests.* It further held that the regulation does not 
impose an obligation on colleges and universities to oversee the ad- 
ministration of standardized tests to all of their applicants to assure 
that they are non-discriminatory.™ 

In SUNY Health Science Center at Brooklyn - College of Medicine 
(NY),® however, OCR emphasized that schools may not give different 
weight to scores achieved on standardized tests taken under non- 
standard conditions. In SUNY Health Science Center, the applicant’s 
score on the Medical College Admissions Test (MCAT) was marked 
with an asterisk by the administering body because it had been given 
under non-standard conditions. Members of the admissions committee 
admitted that they either devalued asterisked MCAT scores or weighed 
them in a different and lesser manner than other scores. OCR found 
that this practice was in violation of 34 C.F.R. §§ 104.4(a) and (b)(1)(ii), 
(iv) and 104.42(a). 

In University of Michigan,** however, OCR made it clear that the 
mere fact a school has notice that a student’s test scores were achieved 
under non-standard conditions does not cause a § 504 problem. The 
applicant there challenged a law school’s use of information that he 
had taken the Law School Admissions Test (LSAT) under non-standard 
conditions due to his learning disabilities. 

The associate dean for admissions told OCR that the law school 
viewed the provision of non-standard testing conditions as evidence of 
an applicant’s status as a handicapped person, but also stated ‘‘[t]he 
Law School relies on the LSAT administrators to determine the test 
conditions appropriate for any applicant, and uses the test score in the 
same way as any other.’’®” This satisfied OCR which stated that its 


investigation established that the Law School did nct deny any 
applicant admission because he or she took the LSAT under non- 
standard conditions. The evidence revealed that the Law School 
made no adjustments in the LSAT scores of these applicants to 
reflect the fact that they had taken the LSAT under non-standard 





63. 816 F. Supp. at 42 n. 6. 

64. Id. 

65. 5 Nat’l Disab. L. Rep. (LRP Publications) 477 (Aug. 18, 1993). 
66. 2 Nat’l Disab. L. Rep. (LRP Publications) 302 (Oct. 18, 1991). 
67. Id. at 1117. 
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conditions and that the Law School used these LSAT scores to 
compute the sorting index scores® of these applicants in the same 
way that it computed the sorting index scores of other applicants. 
The evidence further established that the Law School reviewed 
the applicants who took the LSAT under non-standard conditions 
according to the same admissions procedures and criteria that it 
used for other applicants. Thus, OCR determined that the Law 
School’s decisions to reject certain applicants who took the LSAT 
under non-standard conditions were based on the Law School’s 
multiple admissions criteria, including sorting index scores reflect- 
ing LSAT scores and GPAs, and not on the fact that an applicant 
took the LSAT under non-standard conditions.” 


Other schools would be wise to follow Michigan’s example. Appli- 
cants who take standardized tests under non-standard conditions should 
be evaluated using the same admissions procedures and criteria used 
for all other applicants. 


C. Readmission 


The bar against discrimination in admission also applies to students 
seeking readmission after being dismissed for academic problems. As 
with admissions decisions, OCR and the courts have most often found 
that denials were not discriminatory.” OCR has also found, however, 





68. The law school’s ‘‘sorting index’”’ sorted students based upon their LSAT scores 
and undergraduate GPAs. 

69. 2 Nat’l Disab. L. Rep. (LRP Publications) ¢ 302 at 1119. It should be noted, 
however, that while § 504 and the ADA allow for the use of test scores taken under 
non-standard conditions, at least one state law provides that developmentally disabled 
persons, including persons with learning disabilities, may not be required to take 
standardized college entrance aptitude tests to be admitted to public institutions of post- 
secondary education. Mass. Gen. Laws Ann., ch. 15, § 30 (West 1994). In University of 
Massachusetts Medical Center, 4 Nat. Disab. L. Rep. 4314 (Aug. 6, 1993), OCR found 
this statute inapplicable to a medical school applicant who had been required to take 
the MCAT, noting that advisory opinions issued by the Massachusetts Higher Education 
Coordinating Council stated it applies only to tests for undergraduate admission. The 
advisory opinions focused on the law’s language referring to ‘‘standardized college 
entrance aptitude tests’ as that terminology is used commonly in the education field, 
and decided that it covered undergraduate admission tests but not graduate admission 
tests. The OCR also found that the school had not violated § 504 or the ADA because 
the applicant had been allowed to take the MCAT under non-standard conditions and 
the school had evaluated his scores in a nondiscriminatory manner. Nonetheless, school 
administrators should check state laws governing the use of standardized tests before 
requiring students with learning disabilities to take standardized tests. 

70. See Texas Chiropractic College, 2 Nat’l Disab. L. Rep. (LRP Publications) 4252 
(Oct. 18, 1991) (student with visual impairment not discriminated against where request 
for readmission was denied based upon his academic record); Robinson v. Hamline Univ., 
1994 WL 175019 (Minn. App. May 10, 1994) (law student with learning disability not 
discriminated against where readmission was denied due to poor academic record); 
Cleveland State Univ. (OH), 3 Nat’l Disab. L. Rep. (LRP Publications) 4198 (Sept. 29, 
1992) (same); Golden Gate Univ. (CA), 2 Nat’l Disab. L. Rep. (LRP Publications) 4253 
(Oct. 8, 1991) (same). 
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that schools must carefully consider the effects of the disability in 
evaluating a disabled student’s readmission request, and need to pro- 
vide academic adjustments to students during any ‘‘reexamination’’ 
period. 


1. School Must Consider Effects of Disability in Evaluating Student 
for Readmission 


In DePaul University (IL)’ OCR found that a school violated § 504 
where it failed to consider the steps a student had taken toward 
addressing her learning disability in evaluating her request for read- 
mission. The student had suffered from learning problems throughout 
her educational career, but was not evaluated for learning disabilities 
until late in her second semester of law school. She then began receiving 
services from the university’s undergraduate learning strategies clinic. 
In addition, she received additional time for her final examinations for 
the spring semester. Her semester GPA, however, was still below the 
2.0 required, and she was academically dismissed. 

In her subsequent petition for readmission, the student attributed her 
poor academic performance to dyslexia. She provided an explanation 
of her background and how she struggled to compensate for her learning 
disability prior to law school; her recognition of her handicap while in 
law school; how the handicap had manifested itself; and the techniques 
she was learning to compensate for her areas of deficiency. She also 
discussed her areas of strength in processing ideas, and emphasized 
her willingness to work hard and her commitment to law. A copy of 
her evaluation by the undergraduate learning strategies clinic was 
included with the petition.” 

OCR found that the readmission committee had discriminated against 
the student when it denied her petition because its decision was based 
more on stereotype than factual information. OCR noted that no member 
of the readmission committee had any training or experience in eval- 
uating students with learning disabilities, and none of them spoke to 
any experts in the field of learning disabilities or contacted the under- 
graduate learning strategies clinic concerning its evaluation of the 
student. In addition, none of the committee members interviewed by 
OCR recalled that the student did not begin receiving academic ad- 
justments until three and one-half weeks prior to the end of her second 
semester.”? Despite this, one committee member stated that the student’s 
condition did not really interfere with learning in the past, and was 
‘‘now just an excuse for her poor grades.’’’* Two other members stated 
that they believed the student could not raise her GPA to the required 





. 4 Nat’l Disab. L. Rep. (LRP Publications) 4157 (May 18, 1993) 
. Id. at 606-07. 

. Id. at 607. 

. Id. at 609. 
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2.0 even with adjustments, and another stated that he ‘‘personally felt 
that she got good accommodations.’’’> Based on these statements and 
how the committee had handled other readmission applications, OCR 
concluded that the school had discriminated against the student in 
denying her readmission.”® 

To avoid such a conclusion regarding their readmission decisions, 
other schools should be careful to look not only to the student’s past 
performance but also to steps taken to identify and compensate for 
disabilities which may have impacted it. Decision-makers should con- 
sult with experts on the identified disability to determine if there are 
accommodations which will allow the student to achieve results differ- 
ent from their past performance. 


2. Academic Adjustments Must be Provided During Reexamination 
Period 


OCR has also found that schools are required to provide academic 
adjustments during a ‘‘reexamination’’ period. The student in Hastings 
College of Law (CA)’’? was admitted to the school in September 1990 
through its Legal Education Opportunity Program (LEOP). In January 
1991, he was diagnosed as having a learning disability by a specialist 
employed by the school. After the diagnosis, the student began receiv- 
ing additional services through LEOP which included note-takers for 
two of his classes, counseling sessions with a learning disability spe- 
cialist, tutoring services in small groups, a one-on-one tutor for two of 
his classes and participation in Saturday practice examination sessions. 
He also received academic adjustments for taking examinations. Despite 
these accommodations, the student failed to achieve the minimum GPA 
required to continue at the school.” 

In his petition for readmission, the student stated that his poor 
performance was due to the late diagnosis of his learning disability 
and insufficient time to improve his study skills. The school denied 
the petition for readmission, but admitted him to ‘‘reexamination status’’ 
for the following school year. Reexamination status meant that the 
student could sit in on classes and retake the final exams in the courses 
he had failed the previous year. Students in reexamination status are 





75. Id. at 607. 

76. Id. at 609. See also Skegit Valley College (WA), 4 Nat’l Disab. L. Rep. (LRP 
Publications) 471 (Apr. 21, 1993) (School violated § 504 and Title II of the ADA when 
it refused to re-enroll a student with manic depressive disorder who had caused past 
disruptions on the campus. Even after receiving a letter from her doctor indicating that 
she was stable and actively involved in treatment, the college told the student that it 
required written confirmation from her health care providers that she would not be 
disruptive in class. OCR found that the college did not have a reliable basis for 
determining that the student could not participate successfully upon re-enrollment, but 
rather relied on its own fears instead of the professional opinion that was provided). 

77. 4 Nat’l Disab. L. Rep. (LRP Publications) {226 (May 27, 1993). 

78. Id. at 864-65. 
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not enrolled as regular students and pay no tuition or fees for the 
year.”° 

At the beginning of his reexamination status, the student requested 
the same academic adjustment and auxiliary aids that he received 
during his first year of regular enrollment. The school notified him 
that he would receive the services of the LEOP office (discussion groups, 
tutoring, and practice exam sessions) and copies of notes taken in 
classes where a note-taker was already assigned, but also stated that it 
would not provide the services of a learning disability specialist at the 
school’s expense. ®° 

The student received the same academic adjustments for retaking his 
examinations as he had received the prior year, but again failed to 
receive the required grades. His subsequent request for readmission was 
denied. 

In evaluating the student’s discrimination complaint, OCR rejected 
the school’s position that it did not have to provide academic adjust- 
ments and/or auxiliary aids requiring ‘‘out-of-pocket’’ expenses to stu- 
dents on reexamination status because they were not enrolled and not 
paying fees or tuition. OCR found that because reexamination status 
was an official academic program at the institution, the school was 
required to provide students with disabilities in reexamination status 
an equal opportunity to achieve the same results as students without 
disabilities.** Therefore, the school was required to comply with the § 
504 and ADA requirements to provide academic adjustments and aux- 
iliary aids to ensure that the student was not discriminated against in 
the reexamination program.®? Despite this finding, the OCR held that, 
based on all of the evidence presented by the school, it had not 
discriminated against the student on the basis of his disability when it 
denied him readmission. OCR found that the readmission committee 
applied established criteria to the student’s petition. Further, the com- 
mittee members all indicated that they were aware of the student’s 
learning disability and the accommodations that he received, and took 
those factors into consideration when making the readmission deci- 
sion.®° 

Other schools with ‘‘reexamination‘‘ or similar programs should not 
rely on the readmission committee to do such a thorough job. Instead, 
they should provide students in such programs with the same academic 





79. Id. at 865. 

80. Id. 

81. Id. 

82. See also U.S. v. Board of Trustees for the Univ. of Alabama, 908 F.2d 740, 750 
(11th Cir. 1990) (‘‘[A]ny doubt that section 504 was intended to cover non-degree and 
non-credit programs was resolved by the Civil Rights Restoration Act of 1987, § 4(b)(2), 
29 U.S.C. § 794(b)(2) (1988), which provides that section 504 applies to all of the 
operations of a college, university or other post secondary institution. . . .’’) (emphasis 
in original). 

83. 4 Nat’l Disab. L. Rep. (LRP Publications) 4226 at 866. 





1008 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 22, No. 4 


adjustments and auxiliary aids provided to students in all other pro- 
grams at the school. 


D. Students with Physical Limitations May Not Be ‘‘Otherwise 
Qualified”’ 


Beginning with Davis,** courts and the OCR have held that applicants 
may be denied admission to clinical programs where they lack physical 
qualifications deemed essential to participation in the programs. In 
Davis, an applicant with a serious hearing disability sought admission 
to a registered nursing program.** The school denied her admission 
based on evidence which showed that her hearing limitations could 
interfere with her safely caring for patients.** The Supreme Court upheld 
this decision noting: 


[i]t is undisputed that [Davis] could not participate in Southeast- 
ern’s nursing program unless the standards were substantially 
lowered. Section 504 imposes no requirement upon an educational 
institution to lower or to effect substantial modifications of stan- 
dards to accommodate a handicapped person. 

One may admire [Davis’] desire and determination to overcome 
her handicap, and there may well be various other types of service 
for which she can qualify. In this case, however, we hold that 
there was no violation of § 504 when Southeastern concluded that 
[Davis] did not qualify for admission to its program. Nothing in 
the language or history of § 504 reflects an intention to limit the 
freedom of an educational institution to require reasonable physical 
qualifications for admission to a clinical training program. Nor 
has there been any showing in this case that any action short of 
substantial change in Southeastern’s program would render unrea- 
sonable the qualifications it imposed.*®’ 


A state court recently reached a similar decision concerning a blind 
medical school applicant.** The applicant, Cheryl Fischer, had received 
her undergraduate degree from Case Western Reserve University 
(“‘CWRU’’) in chemistry with minors in nutrition and physics. While 
completing her undergraduate degree, Fischer determined thet she 
wanted to become a psychiatrist. After successfully completing the 
MCAT, she applied to the CWRU School of Medicine. Knowing that 
her blindness was an impediment to her medical school admission, 
Fischer advised members of the admission committee during her inter- 





84. See supra notes 14-17 and accompanying text. 

85. 442 U.S. at 400, 99 S. Ct. at 2364. 

86. Id. at 402, 99 S. Ct. at 2365. 

87. Id. at 413-14, 99 S. Ct. at 2370-71 (footnote omitted). 

88. Ohio Civil Rights Comm’n v. Case Western Reserve Univ., 1994 WL 716543 (Ohio 
Ct. App. Dec. 22, 1994), 6 Nat’] Disab. L. Rep. (LRP Publications) {49 (Dec. 22, 1994). 
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views that another blind individual, Dr. David Hartman, a psychiatrist, 
had successfully completed Temple University School of Medicine in 
1976. No one at CWRU, however, attempted to contact either Dr. 
Hartman or Temple in an effort to determine if reasonable accommo- 
dations could be made to permit Fischer’s admission. That admission 
was ultimately denied.” 

In its response to Fischer’s complaint challenging that denial, CWRU 
conceded that it did not consult with an expert in working with the 
visually impaired and did not do any research into the area of technical 
advances for the teaching of visually impaired students before it reached 
its decision. Instead, one of the faculty members who interviewed 
Fischer testified that her decision on whether to admit Fischer was 
based merely on her personal opinion, and that from the outset she 
thought it was ‘‘ridiculous’’ that a blind person could complete medical 
school.” 

Fischer presented Hartman as her primary witness to show that 
accommodations could be made. CWRU countered with the testimony 
of a Temple faculty member concerning the difficulty of making those 
accommodations. Hartman testified that, although totally blind since 
age 8, he successfully completed the same courses, curriculum, and 
examinations as all other students at Temple, albeit with some accom- 
modations. No courses or clerkships were waived. The accommodations 
made by Temple included the use of raised-line drawings, models, 
instructive descriptions, tape-recorded books, personal tutoring, and 
the assistance of graduate students.” 

A Temple faculty member, Dr. Troyer, also testified about the accom- 
modations made for Hartman. Troyer stated that Hartman required 
special assistance in every class, especially in laboratory sessions. He 
further testified that every lecture was modified to be more descriptive 
to Hartman, and that every exam was modified as well. Troyer also 
stated that much of his office time was taken up by Hartman—to the 
prejudice of other students—and that for his entire medical schooling 
Hartman required two or three times as much faculty counseling as 
other students. Troyer stated he would have reservations about admit- 
ting another blind student because it simply would not be fair to the 
entire class of students, many of whom also require faculty counseling.*? 

Hartman did not dispute that he received substantial out-of-class 
assistance from faculty members, with many spending two-three hours 
per week with him after class. He also stated he did no dissection at 
Temple, and was given separate exams in each class. He did less 
laboratory work than other students during his surgery clerkship, and 
relied on fellow students to assist him in every class. In his clerkships 





. 6 Nat’l Disab. L. Rep. (LRP Publications) {49 at 169. 
ld. 

. Id. 

. Id. at 171. 
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he relied on nurses, other students, and patients to relate what they 
saw during physical exams, to read charts, and to physically assist 
him. He relied on radiologists to read x-rays for him. 

The court compared these accommodations made for Hartman with 
CWRU’s requirements and concluded: 


[i]t is clear from the record below that CWRU requires its students 
to be prepared to deal with emergency situations. At CWRU, 
according to Drs. Lam and Kirby, each medical student must have 
the ability to read charts and x-rays, place an IV in a patient, 
draw blood, inject medication and perform CPR in emergency 
situations. This was not required at Temple. Further, while at 
Temple, Hartman was permitted to use nurses, graduate-assistants, 
fellow students, or even the patient, as an intermediary, however, 
at CWRU, the standards would require someone of a greater 
medical background than the student to act as the student’s inter- 
mediary. 

It is also clear from the record that CWRU admission personnel 
were aware of the ‘Hartman experience’ at Temple as Dr. Lam 
and Fischer discussed it at their interview. Dr. Lam then testified 
that she imagined that accommodations could be made for Fischer, 
but that those accommodations necessary to graduate Fischer would 
leave her with no meaningful medical experience.” 


Based on this evidence the court concluded: 


Although Fischer would appear to be a truly remarkable student, 
the accommodations required to graduate her from CWRU would 
not only be unduly burdensome, but would leave her with far less 
than the full medical experience required of CWRU graduates.** 


Accordingly, it held that CWRU had not discriminated against Fischer 
by denying her admission.** Other schools denying admission to stu- 





93. Id. 

94. Id. at 172. 

95. Id. 

96. See also, Thomas Jefferson Univ. (PA) 824 F. Supp. 576 (E.D. Va. 1993) (Tractor 
trailer training school did not violate ADA by rejecting applicant with hearing impairment; 
school showed it could not accommodate applicant’s hearing impairment without fun- 
damentally altering nature of its intensive training program which used trainer in cab; 
applicant would be unable to communicate with instructor and his presence on the road 
would constitute a direct threat to public safety); Doe v. Washington University, 780 F. 
Supp. 628 (E.D. Mo. 1991) (university’s decision to disenrole dental student based on 
his positive HIV status did not violate § 504 because the student was not otherwise 
qualified). Breece v. Alliance Tractor-Trailer Training II, Inc., 1 Nat’] Disab. L. Rep. (LRP 
Publications) 429 (Nov. 30, 1990) (OCR held that school did not violate § 504 by denying 
admission to quadriplegic medical school applicant who had limited use of his arms and 
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dents based on their physical limitations must be prepared to present 
evidence similar to that introduced by CWRU. Specifically, they must 
be able to show that the student would be unable to perform essential 
parts of the educational program, and that changing them would leave 
the student without the ability to perform as an independent profes- 
sional upon graduation. 


Ill. ACADEMIC ADJUSTMENTS 


A. Student’s Duty to Provide Notification and Documentation of 
Disability 

Once students are admitted, they are responsible for notifying the 
school of their disability, requesting academic adjustments, and pro- 
viding any necessary evidence of a disability-related need for the 
requested adjustment.*” OCR has frequently found that a college did 
not violate § 504 or the ADA by denying academic adjustments where 
students fail to provide the necessary notification or documentation. 


1. Generally 


In Highline Community College (WA)** OCR held that the college had 
not discriminated against a hearing-impaired student where he had not 


given them adequate notice of his disability until almost one week into 
the semester. Prior to the beginning of the fall term, the student received 
a copy of the fall quarter class schedule and completed a ‘‘disability 
declaration card.’’ The student stated that he believed that evidence of 
his disability had been forwarded by his prior school and that he 
fulfilled his responsibility to initiate the provision of academic adjust- 
ments by completing the disability declaration form. When he attended 
his first two classes, however, the college had provided no academic 
adjustments. The student then informed one professor of his hearing- 
impairment, and of his need for note-taking services, for sitting in the 
front of the room and for having the instructor face him while lecturing. 
None of this occurred, and after the second class, the student’s mother 
contacted the college’s disabled student services coordinator about her 
son’s need for academic adjustments. The student met with the coor- 


dinator a few days later, at which time he provided documentation of 
his disability. 





hands. The applicant argued for admittance based on his intention to pursue a career in 
psychiatry, but the school maintained that he was not otherwise qualified because he 
failed to meet technical standards for admission: i.e., his inability to perform hands-on 
activity required by the program’s clinical phase. OCR agreed with the university that 
essential elements of this program could not be changed without effecting a substantial 
modification). 

97. 34 C.F.R. § 104.44 (1995). 

98. 5 Nat’l Disab. L. Rep. (LRP Publications) 4165 (Jun. 25, 1994). 

99. Id. at 550. 
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OCR held that the student failed to show that he gave the college 
adequate notice of his disability-related need for academic adjustments 
prior to his meeting with the coordinator. It stated that while the 
disability declaration form was sufficiently ambiguous to have contrib- 
uted to the student’s assumption that he had followed the correct 
procedure in requesting academic adjustments, other materials clearly 
instructed students to contact the coordinator for academic adjust- 
ments. 


2. Student Required to Notify School of Need for Particular 
Academic Adjustment 


Universities should make sure that all of their materials on a disabled 
student’s request for academic adjustments contain similar language. It 
must be clear to students that it is their responsibility to seek help; 
they cannot rely on the institution to identify their disabilities and 
make accommodations for them. Nor, can they wait for the college to 
identify a particular accommodation when a student presents a disa- 
bility. Instead, OCR has held that the student is responsible for notifying 
a university of the need for a particular academic adjustment. For 
example, in Whittier College School of Law (CA)**! OCR found that the 
school had not discriminated against a student with dyslexia because 
it provided her with the only academic adjustment recommended by 
her clinical psychologist—additional time for examinations. 

After her dismissal for failure to achieve the required academic 
performance, the student appealed her disqualification to the school’s 
Dean, stating that the extra time granted for examinations did not 
sufficiently compensate for her reading disability. In a subsequent 
petition for readmission, she stated that new information from her 
clinical psychologist identified the availability of additional strategies 
which help improve her academic performance. OCR found that the 
school was not obligated either to readmit the student or accommodate 
her with these strategies.’™ 





100. Id. See also Wood v. President & Trustees of Spring Hill College, 978 F.2d 1214, 
1222 (11th Cir. 1992) (appeals court held that trial court did not err by refusing to 
instruct jury on reasonable accommodations standard where student never alleged, much 
less established, that she requested any academic adjustments because of her disability); 
4 Nat’l Disab. L. Rep. (LRP Publications) 4359 (July 9, 1993) (no violation of § 504 or 
ADA where student with anxiety disorder and major depression did not reveal disability 
wh2n she requested academic adjustments which were denied); Valencia Community 
College (FL), 4 Nat’! Disab. L. Rep. (LRP Publications) {263 (July 30, 1993) (no violation 
of § 504 or ADA where student with hydrocephalus did not identify herself to anyone 
at college as having a disability and did not officially request support services); California 
Univ., Sacramento; Madison Area Technical College (WI), 4 Nat’l Disab. L. Rep. (LRP 
Publications) 438 (Mar. 4, 1993) (student in emergency medical technician training 
program was responsible for contacting national body which administered certification 
examination about need for testing modifications). 

101. 4 Nat’l Disab. L. Rep. (LRP Publications) 4183 (May 28, 1993). 

102. Id. at 703. 
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OCR noted that when the student initially failed to meet the required 
GPA, she was notified by letter of her right to raise any concerns with 
the college about accommodations. According to OCR: 


The complainant did not avail herself of this opportunity to inform 
the [school] that she required different academic adjustments than 
those already provided to her. ... OCR finds that in this case, 
the [school] provided complainant with the academic adjustment 
recommended by her clinical psychologist. The [school] was not 
obligated to determine without any notice or input from the 
complainant that the academic adjustments provided to the com- 
plainant were insufficient. Further, the [school] was not obligated 
to guarantee the complainant’s success in the program. OCR finds 
that the [school] did all that it reasonably was required to do by 
providing the complainant with the academic adjustment that she 
and her clinical psychologist recommended.’ 


3. Documentation Requirement 


Once a student has provided a college or university with notice of 
the disability and requested academic adjustments, the student is also 
required to provide supporting documentation. OCR has held that a 
university does not discriminate against a student by requesting such 
documentation. 

In Community College of Vermont,’ a student who stated he was 
dyslexic claimed he had been discriminated against when the college 
refused to provide him with academic adjustments until he provided 
written documentation of his disability. At the time of his request for 
academic adjustments, the student’s only evidence that he was dyslexic 
was a statement from a friend who was a teacher. The student stated 
that he felt that any teacher should be able to recognize his disability, 
and that the college’s request that he provide documentation of his 
disability was evidence of discrimination against students with disa- 
bilities. OCR disagreed. It found that the college had no obligation 





103. Id. See also Skyline College (CA), 4 Nat’l Disab. L. Rep. (LRP Publications) 4132 
(Dec. 23, 1992) (OCR held that school had not discriminated against student based on 
her learning disabilities when it granted her all the test modifications she requested; no 
violation could be found where the student failed to request additional modifications on 
the first two tests she took in the class, and never requested substitution of another 
evaluative tool, such as a research paper, in lieu of an examination); University of 
Pennsylvania, 1 Nat’l Disab. L. Rep. (LRP Publications) 4323 (Feb. 8, 1991) (school did 
not discriminate against doctoral student with cardiac dysfunction when it dismissed her 
after she failed required examination three times; student has requested no accommo- 
dations prior to test administration, had chosen to take the examination rather than 
pursue the acceptable alternative of completing course work, and did not suggest alternate 
methods of evaluation until she failed exam). 

104. 4 Nat’l Disab. L. Rep. (LRP Publications) 4406 (Sept. 17, 1993). 





1014. JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 22, No. 4 


under § 504 and the ADA to accommodate the student if he refused to 
provide proper medical documentation of his disability.’ 

The requirement that a student provide documentation of a disability 
includes providing documentation to support a particular kind of aca- 
demic adjustment sought. For example, in State University of New 
York*** a student requested that essay-type questions, instead of mul- 
tiple-choice questions, be included in his provision of academic ad- 
justments. In evaluating this request, the university disabled student 
services coordinator reviewed a neuropsychological evaluation and other 
medical documentation provided by the student, and consulted with 
the student’s vocational rehabilitation counselor and the doctor who 
had performed the 1992 evaluation. Both the counselor and the doctor 
informed the student that their recommended academic adjustments, 
as outlined in the evaluation, did not include the substitution of essay- 
type questions. Moreover, the doctor stated that, based on evaluation, 
there was nothing to substantiate that essay-type questions were re- 
quired over multiple-choice questions. Accordingly, OCR held that the 
college did not discriminate against the student by denying him the 
requested academic adjustment.?” 

As with the notice requirement, colleges and universities should 
make the students’ responsibility to provide documentation of each 
disability or handicap clear in the materials it provides concerning 
academic adjustments. Students must understand that accommodations 


cannot be made based simply on a student’s preference; the student 
must show a legitimate educational purpose for making an academic 





105. Id. at 1497. See also University of Alaska Anchorage, 5 Nat’! Disab. L. Rep. (LRP 
Publications) 439 (Dec. 28, 1993) (school was not required to give student extended time 
for course examinations until he provided documentation supporting the request); Lewis 
& Clark College (OR), 5 Nat’l Disab. L. Rep. (LRP Publications) 4248 (Feb. 16, 1994) 
(school was not required to give student extended time and reschedule exams so there 
would be more time between them where she failed to provide documentation supporting 
requests); University of Kansas, 2 Nat’l Disab. L. Rep. (LRP Publications) 4185 (Oct. 31, 
1991) (school did not discriminate against student with autism, narcolepsy and other 
conditions when it requested a copy of student’s certification for a support dog; dog was 
in student union building and school had valid concerns about violating its food service 
license if uncertified dogs were allowed in the building); University of Kansas, 1 Nat’! 
Disab. L. Rep. (LRP Publications) 4287 (Dec. 21, 1990) (no violation of § 504 where 
school refused academic adjustments to medical student who failed to provide school 
with documentation of his disability). 

106. 4 Nat’l Disab. L. Rep. (LRP Publications) 4432 (Sept. 20, 1993). 

107. Id. at 1599. See also Northwestern College (OH), 6 Nat’l Disab. L. Rep. (LRP 
Publications) 4261 (Jan. 5, 1995); (student’s psychological examination did not support 
need for oral testing); Cumberlamland Community College (NJ), 6 Nat’l Disab. L. Rep. 
(LRP Publications) 4418 (Dec. 30, 1994) (student’s psychological examination showed 
limitations in memory and other cognitive problems, but did not show need for weekly 
testing); Georgia College, 3 Nat’l Disab. L. Rep. (LRP Publications) 4304 (Dec. 9, 1992) 
(school did not violate § 504 where it provided student with some academic adjustments 
but refused others until student provided further evaluations to document the extent and 
nature of her learning disabilities and academic adjustments needed). 
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adjustment. The OCR supports this as the student’s responsibility. 


4. Failure to Make Accommodations May be Costly 


Once a student has documented his or need for accommodations, 
failing to provide them can be costly both for the school and the 
officials who make such a refusal. For example, in Dearmont v. Texas 
A&M University’ the court awarded monetary damages, reinstatement, 
attorneys’ fees, and court costs to a student with dyslexia who was 
removed from a doctoral program and terminated from his employment 
as a part-time research associate. The student’s learning disability was 
not diagnosed until after he failed his qualifying examination, and he 
was given an opportunity to retake it only after he successfully appealed 
to the school’s graduate council. The court found, however, that: 


By the time Dearmont had ascertained that he had an objective 
reasonable basis for his test troubles, the faculty had formed an 
opinion from the effects of his disability that Dearmont was a 
marginal student at best, and they refused to make a reasonable 
accommodation to his handicap. When required by outside pres- 
sure, they went through the motions of accommodation, while 
stepping up the pressure directly and indirectly. The actual ac- 
commodations were more than offset by the concomitant harass- 
ment.’ 


Based on this finding and others, the court awarded Dearmont $24,000 
to be paid by the individual defendants, who were jointly and severally 
liable for the amount. It also awarded post-judgment interest and 
attorneys’ fees.*7° 

A university and its officials can avoid a repeat of this result by 
closely examining the documentation students provide regarding their 
disabilities, and then communicating its contents to those in direct 
contact with them. It will do little good for colleges and universities 
to communicate clearly the requirement for students to identify their 
needs and provide supporting documentation for them if those working 
with the students ignore this information. 


B. Requirements Need Not be Waived Where They Are an Essential 
Part of the Educational Program 
1. Required Classes 


Even where a student identifies and provides documentation for a 
disability, OCR has held that federal law does not require a college to 





108. 2 Nat’l Disab. L. Rptr. (LRP Publications) ¢ 10 (S.D. Tex. May 28, 1991). 
109. Id. at 33. 
110. Id. at 35. 
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waive required courses where the institution can show that the course 
is essential to the degree program. For example, in Indiana University 
Northwest OCR held that the university had not violated § 504 when 
it denied a student permission to substitute a foreign language require- 
ment with other courses. The student, who was majoring in English 
and Theater in the university’s Division of Arts and Sciences, had tried 
unsuccessfully to complete a Spanish course on two occasions. She 
asked the university to allow her to substitute cultural course work for 
the foreign language requirement. The university refused and in a letter 
to OCR stated: 


The rationale for any degree requirement, including the foreign 
language requirement, is rooted in the collective wisdom of the 
faculty. .. . Traditionally, foreign language has been included in 
the curriculum of liberal arts degree programs throughout the 
country. Its study transmits the skill and commitment to critical 
thinking and cultural understanding necessary to living responsi- 
bly in a pluralistic, competitive technological society. ... A full 
understanding of another culture cannot be gained without learn- 
ing the language of the culture.1”” 


Based on this statement and other factors, OCR concluded that the 
evidence demonstrated that foreign language was essential to the univ- 
ersity’s undergraduate liberal arts program of instruction. Therefore, it 


found that the university had not violated § 504.1% 


2. Testing Formats and Classroom Attendance 


Court rulings show that requirements which are essential to a program 
are not limited to types of courses, but can also include the manner in 





111. 3 Nat’l Disab. L. Rep. (LRP Publications) {150 (Mar. 4, 1992). 

112. Id. at 62. 

113. Id. See also City Univ. of New York (NY), 3 Nat’l Disab. L. Rep. (LRP Publications) 
4104 (Jan. 17, 1992) (college not required to waive mathematics requirement for student 
in Associate in Applied Science Program where it showed that class’ purpose was to 
provide students with firm foundation in mathematics for their careers and increasingly 
technological society, and that it had taken reasonable steps to provide student with a 
variety of academic adjustments); Cabrillo College (CA), 2 Nat’l Disab. L. Rep. (LRP 
Publications) 78 (May 21, 1991) (college demonstrated that elementary algebra require- 
ment for associate degree was essential to the college’s program of instruction; OCR 
accepted the college’s position that mathematics was required as a measure of logical 
skill and as an independent, fundamental competency); Griffin College (WA), 2 Nat’l 
Disab. L. Rep. (LRP Publications) 4187 (Oct. 10, 1991) (instructor’s decision to deny 
request by student with visual impairment to eliminate term paper as a requirement for 
a library skills course was not discriminatory; the instructor stated that the purpose of 
the course was to learn how to write term papers, and had made academic adjustments 
due to the student’s visual disability, including eliminating three of nine weekly assign- 
ments, providing large print materials and offering an extension on the term paper); 
Gateway Technical College (WI), 2 Nat’l Disab. L. Rep. (LRP Publications) 4142 (Aug. 
27, 1991) (school did not have to waive ‘‘written communication’’ requirement where it 
showed that it was essential part of associate degree program). 
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which tests are given and a requirement of full-time attendance. In 
Wynne v. Tufts University School of Medicine,’** the court held that a 
university’s failure to offer the student an alternative format for a 
multiple-choice biochemistry exam did not constitute a failure to make 
a reasonable accommodation. The court noted that the school had 
documented why, in the department chair’s words, ‘‘the multiple- 
choice format provides the fairest way to test the students’ mastery of 
the subject matter of biochemistry.’’*** The school elaborated upon the 
unique qualities of multiple-choice examinations as they apply to bio- 
chemistry, and offered an explanation of the historical record to show 
the background against which the department administered tests to the 
student. According to the court: 


In short, Tufts demythologized the institutional thought processes 
leading to its determination that it could not deviate from its 
wonted format to accommodate Wynne’s professed disability. It 
concluded that to do so would require substantial program alter- 
ations, result in lowering academic standards, and devalue Tufts’ 
end product — highly trained physicians carrying the prized 
credential of a Tufts degree.**® 


In McGregor v. Louisiana State University Board of Supervisors,**’ 
the court held that accommodations requested by a law student, in- 


cluding permission to attend classes on a part-time basis and utilize 
take-home exams, would have required a ‘‘substantial modification’’ in 
the law school program and were not required under § 504. McGregor 
had head and spinal injuries which caused fatigue and pain and which 
impaired his ability to learn. Before his first year in law school, 
McGregor requested that he be allowed to attend on a part-time status. 
The school refused stating that its full-time attendance requirement was 
critical to its program and the requested deviation would be a substan- 
tial modification. McGregor attended full-time for his first year, but 
failed to achieve the GPA required to continue. 

While acknowledging that other law schools in Louisiana and other 
states had part-time students, the court held that federal law did not 





114. 976 F.2d 791 (1st Cir. 1992) 

115. Id. at 794. 

116. Id. at 795. See also University of Chicago (IL), 3 Nat’l Disab. L. Rep. (LRP 
Publications) {233 (Jan. 30, 1992) (denial of take-home exams and insistence on timed, 
proctored exams in physics program did not violate § 504 where format was necessary 
to fulfill essential program requirements of ability to recall memorized materials, apply 
concepts under time restraints and prepare for graduate level education, and to protect 
integrity of testing situation; university made substantial efforts to make in-school exam 
conditions comfortable and workable for student with vision problems by providing her 
with ventilated room with darkened shades, giving her double-time plus breaks, and 
writing make-up exams when she was not able to finish exams due to headaches or 
dizziness). 

117. 3 F.3d 850 (5th Cir. 1993). 
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require the law school to accommodate McGregor’s needs by allowing 
him to pursue his degree as a part-time student. 


We conclude that the Law Center’s decisions to require full-time 
attendance and in-class examinations for first year students are 
academic decisions, ones which we find reasonable in light of the 
Law Center’s admittance practices. The first year.courses are 
specifically chosen to simulate the same challenges found in the 
practice of law, i.e., to assess and assimilate various legal theories 
in an intelligible manner. The Law Center has structured an 
intensive program with high academic standards, which it believes 
is best equipped to produce high quality lawyers. Essential to its 
program is a level playing field for all students: First year students 
cannot engage in outside work during the semester; they must 
take the same required courses in the same semester; the exami- 
nations are given in class at the same time for each class section; 
and the final grades are generally based entirely on the final 
examinations. 

. .. McGregor proposes that the Law Center create for him a law 
school program, either with a part-time schedule and at-home 
examinations or with lowered passing GPA requirements. These 
additional accommodations clearly force the Law Center either to 
lower its academic standard and pass McGregor to the next level 
or to compromise the reasonable policy of its academic program 
and allow McGregor to attend part-time and take his examinations 
at home. Section 504 does not require this much.’ 


Other schools which refuse to waive classes, test formats or atten- 
dance policies must also show that their reasons for doing so are based 
on sound educational policy. Specifically, they must show that their 
requirement is an essential part of the degree program, and the purpose 
of the program cannot be fulfilled if the requirement is waived. 


IV. AUXILIARY AIDS 


Section 504’s regulation concerning the provision of auxiliary aids 
created the most controversy during the promulgation process.’ Orig- 
inally proposed by the Department of Health, Education, and Welfare 
(HEW), the Department of Education adopted the regulation unchanged 
with the establishment of 34 C.F.R. chapters I-VI. 


A recipient ... shall take such steps as are necessary to ensure 
that no handicapped student is denied the benefits of, excluded 





118. Id. at 859-60. 

119. The Rehabilitation Act of 1973 regulations enforcing section 504 were originally 
proposed by HEW in 1976 at 41 Fed. Reg. 20296 (1976), and the Final Rule adopted 
with the establishment of the Department of Education in 1980, at 45 Fed. Reg. 30802, 
30936 (1980) (to be codified as 34 C.F.R. part 104). 
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from participation, or otherwise subjected to discrimination under 
the education program or activity operated by the recipient because 
of the absence of educational auxiliary aids for students with 
impaired sensory, manual, or speaking skills.1?° 


A number of colleges and universities objected to this regulation 
when first proposed because the regulations also state that disabled 
students have a right to program access with no fee charges greater 
than charged regular students.’2* Despite HEW’s conclusion that the 
auxiliary aid requirement would not impose substantial costs on federal 
assistance recipients,!*? several universities and colleges asserted that 
the financial burden of providing auxiliary aids should be borne only 
by state vocational rehabilitation agencies, the Veterans Administration, 
and private charities. Others proposed that universities and colleges 
only be required to provide permanent equipment that could be used 
by groups of students, but that readers and interpreters considered 
personal in nature should not be provided by the institution. Several 
others suggested that recipients provide a referral service to refer stu- 
dents to existing financial sources for auxiliary aids and maintain lists 
of qualified readers, interpreters and attendants. 12% 

In response to these comments HEW modified the auxiliary aids 
regulation so that universities can meet the requirements of § 504 by 


referring students to state vocational rehabilitation agencies and private 
charities as a first step in obtaining auxiliary aids.’** The regulation 
nevertheless maintains the requirement that ‘‘[w]jhere no such existing 
resources supply auxiliary aids, the proposed regulation obligates the 





120. 41 Fed. Reg. 29548, 20301 (1976) (to be codified at 45 C.F.R. § 84.44(d)(1) 
(proposed May 17, 1976); 34 C.F.R. § 104.44(d)(1) (1995). The regulation further states: 
auxiliary aids may include taped texts, interpreters or other effective methods 
of making orally delivered materials available to students with hearing impair- 
ments, readers in libraries for students with visual impairments, classroom 
equipment adapted for use by students with manual impairments, and other 
similar services and actions. Recipients need not provide attendants, individ- 
ually prescribed devices, readers for personal use or study, or other devices or 

services of the personal nature. 
34 C.F.R. § 104.44(d)(2) (1995). 

The regulations for Title II of the ADA includes a similar requirement: ‘‘A public 
entity shall furnish appropriate auxiliary aids and services where necessary to afford an 
individual with a disability an equal opportunity to participate in, and enjoy the benefits 
of, a service, program, or activity conducted by the public entity.’’ 28 C.F.R. § 35.160(b)(1) 
(1995). Under Title III of the ADA a private school receiving no federal money will be 
required to provide auxiliary aids such as interpreters unless it can show that their 
provision would ‘‘result in an undue burden, i.e., significant difficulty or expense.’’ 28 
C.F.R. § 36.303(a) (1995). 

121. 34 C.F.R. § 104.33(c)(1) (1995). 

122. 41 Fed. Reg. 20296, 20361 (1976) (May 17, 1976). 

123. 41 Fed. Reg. 29548, 29557 (1976) (July 16, 1976). 

124. Id. at 29557. 
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recipient to provide the needed auxiliary aid.’’?> HEW predicted that 
the bulk of the cost of auxiliary aids would be paid by state or private 
agencies, and stated that the regulation allowed universities significant 
flexibility in choosing the methods by which they would provide aids 
when students were unable to obtain them elsewhere.’ 

The regulations withstood a challenge regarding whether they were 
a reasonable interpretation of the statute in United States v. Board of 
Trustees for the University of Alabama.’”’ The Eleventh Circuit there 
noted that the Supreme Court stated in Davis that the ‘‘line between a 
lawful refusal to extend affirmative action and illegal discrimination 
against handicapped persons will not always be clear. Identification of 
those instances where refusal to accommodate the needs of a disabled 
person amounts to discrimination against the handicapped continues 
to be an important responsibility of HEW.’’*”* It also noted that HEW 
had reported on the rule-making process and the final regulations to a 
Congressional oversight committee soon after they became final.’”° And, 
in 1978 Congress amended the Rehabilitation Act of 1973 to require 
state vocational rehabilitation centers to provide technical assistance, 
including interpreters, to universities to assist them in complying with 
the Rehabilitation Act, and ‘‘particularly the requirements of’’ § 504.1%° 
After reviewing this history the court in University of Alabama held: 


In light of Congress’ awareness of HEW’s decision that universities 
should be required to provide interpreters and other auxiliary aids 
for students, the 1978 amendment requiring state vocational re- 
habilitation centers to assist universities in meeting this require- 
ment signals congressional approval of the policy choice made by 
HEW. We find, therefore, the legislative history of section 504, 
along with the Supreme Court interpretations of section 504 in 
Davis and Alexander, indicate that HEW’s auxiliary aids regulation 
is based on a permissible construction of the statute. 


There have not been any formal challenges to the validity of the § 
504 regulations since the University of Alabama ruling, and OCR’s 
administrative rulings show that—as promised when the regulations 





125. Id. at 29557-58. 

126. Id. 

127. 908 F.2d 740 (11th Cir. 1990). 

128. Id. at 749, (quoting Davis, 442 U.S. at 412-13). 

129. Id. Implementation of Section 504, Rehabilitation Act of 1973, Hearings Before 
the House Subbcomm. on Select Education of the House Comm. on Education and Labor, 
95th Cong. 1st Sess. 291 (1977) (Statement of David S. Tatel, Office for Civil Rights, 
September 16, 1977). 

130. Rehabilitation, Comprehensive Services, and Developmental Disabilities Amend- 
ments of 1978, Pub. L. No. 95-602 § 115(a)(2), 92 Stat. 2955, 2971 (codified as amended 
at 29 U.S.C. § 775(a)(2) (1988 & Supp. V 1993). 

131. 908 F.2d at 749. 
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were promulgated—schools have been given some flexibility in how 
auxiliary aids are provided so long as students can access materials in 
some manner. OCR has also held that because of the costs involved in 
providing auxiliary aids, students have a responsibility to follow uni- 
versity established procedures for obtaining them and to comply with 
attendance policies in order to continue receiving services. 


A. Requirement of Multiple Mediums of Text 


OCR requires that schools be prepared to deliver printed materials 
used in their educational programs in a reasonable and timely manner 
in all of the following mediums: auditory, tactile (braille), and enlarged 
print.’*? Although there may be circumstances when a student’s pre- 
ferred medium is not, on balance, the medium selected by the school 
to provide the student appropriate aids and services, the institution 
may not categorically refuse to provide accommodation through a 
particular medium (e.g., braille). Rather, the school must be prepared 
to offer timely access to its printed materials in all three mediums, 
with the particular medium used for a student’s request dependent on 
a case-by-case analysis. If a student with a visual impairment prefers— 
and the school is willing to provide—access through ‘‘E-Text’’ (elec- 
tronic text in a digital format read by a computer), that method may 
be used in lieu of access through another medium." 

In determining whether to honor a student’s preferred medium, the 
importance and consequences of student comprehension is a critical 
factor. Thus, for example, there is a strong presumption that exami- 
nations will be provided in accordance with a student’s request, but 
more latitude will be given with regard to a student events/activities 
calendar.*4 

Auditory access may be accomplished through a variety of methods 
such as tapes, personal readers, or synthesized speech so long as the 
method is timely and effective (e.g., voice quality, correct pronuncia- 
tion, convenience, etc.).1** At least one court has held that no § 504 
violation occurs where a student experiencing delays in receiving taped 
texts has other options available. In Finger v. University of Wisconsin 
System Board of Regents, the student alleged that he was forced to 
withdraw from school because of delays in the provision of recorded 
texts. The court, however, found that the school had satisfied its 
duty to provide him with auxiliary aids. It noted that the school 
completed taping in an average of four to six weeks—although occa- 





132. Los Rios Community College Dist. (CA), 5 Nat’] Disab. L. Rep. (LRP Publications) 
4423 (Apr. 21, 1994). 

133. Id. at 1376-77. 

134. Id. at 1376. 

135. Id. at 1377. 

136. 996 F.2d 1219 (Table), 1993 WL 217161 (7th Cir. Jun. 18, 1993), 4 Nat’l Disab. 
L. Rep. (LRP Publications) 4163 (Jun. 18, 1993). 
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sionally the delays were longer—after Finger brought the reading ma- 
terials to the disabled student services office. Finger also had the option 
to pick up tapes in installments so that he did not need to wait for 
each book to be recorded in full, or he could have arranged for taped 
texts from either Recordings for the Blind or the Milwaukee Public 
Library. Finally, a library on campus housed a Kurzweil reading ma- 
chine which Finger had been trained to use.**” The court found that in 
these ways the school had made text available for Finger’s use in his 
courses. *%6 

With the increased use of computers, text need not take a printed 
form, and OCR has held that schools are also responsible for assuring 
that students with disabilities have the same access to computer facil- 
ities available to other students. In University of Oregon, a student with 
a visual impairment alleged that the university had wrongfully failed 
to enable him to use the library’s computers and CD-ROM system.*%? 
The student requested that the university library upgrade its CD-ROM 
system so that he could independently access the information from its 
Readers Guide program, but it refused. OCR found that the student and 
other visually impaired students at the university could access the 
Readers Guide system by utilizing reference librarians as readers. It 
held that this policy was sufficient to ensure access to the system and 
was in compliance with § 504 and 34 C.F.R. § 104.44(d).1*° 

OCR also found, however, that the university had violated § 504 
when it refused the student’s request to upgrade the memory of two 
Mackintosh computers in the library so that students with visual im- 
pairments could use them utilizing a screen reading program called 
Outspoken. Mackintoshes in the university’s computer centers were 
equipped with the Outspoken program, but university policy limited 
access to these computers to students enrolled in computer classes who 
had reserved time in the computer lab. Mackintoshes located in the 
library and student union for general use by the university community 





137. A reading machine allows a person with a visual, learning or other disability to 
have a book ‘‘read”’ to him or her by a computer. The computer uses optical character 
recognition and a voice synthesizer to translate the written text into spoken words. 

138. 4 Nat’l Disab. L. Rep. (LRP Publications). See also University of Baltimore (MD), 
5 Nat’l Disab. L. Rep. (LRP Publications) 4115 (Dec. 23, 1993) (Student alleged that the 
school’s failure to purchase Kurzweil reading machine limited his ability to retrieve text 
material. OCR found no violation of § 504 because school made the following available 
in library and computer room: student volunteers to read, transcribe or retrieve reading 
materials; Zoom Text and V Tek print enlargers; Braille and enlarged type overlays on 
some of the computers in the library; hand held enlargers; and MasterTouch voice 
synthesizer software. In addition, it provided tutors and taped texts.); Seattle Central 
Community College (WA), 2 Nat’l Disab. L. Rep. (LRP Publications) 438 (Apr. 27, 1992) 
(school did not violate § 504 when it failed to provide a student with large print 
materials; only materials that were provided in small print were to be read outside of 
class and student was able to enlarge those materials on his own equipment). 

139. 3 Nat’l Disab. L. Rep. (LRP Publications) {219 (Jun. 30, 1992). 

140. Id. at 904. 
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were not equipped with Outspoken, and the student was unable to 
access them independently because of his visual impairment. OCR held 
that because the student was denied access to computer capabilities 
available to other students, the school had denied him the benefit of 
its Macintosh computers on the basis of handicap and, therefore, had 
failed to comply with 34 C.F.R. §§ 104.4(a) and (b)(1), 104.43(a) and 
104.44(d)(1)." 

These decisions recognize that the written word is at the heart of 
much of higher education, and require colleges and universities to 
provide all students with access to it. They also recognize, however, 
that providing that access can be done in many ways, and that schools 
cannot always furnish the text in the precise medium requested by the 
student. As long as a school supplies the student with the text in some 
accessible format it should be in compliance with § 504 and the ADA. 


B. Interpreters 


The spoken word is, of course, also a vital element of higher edu- 
cation, and OCR has issued frequent rulings regarding the provision of 
interpreter services. In those rulings, it has made clear that schools are 
required to provide interpreters at no cost to the student. It has also 
held, however, that they need not do so where—because of difficulties 
in recruiting interpreters—alternative means such as note-takers and 
extra assistance from a professor are provided, or where a student fails 
to comply with an attendance policy. 


1. Requirement to Provide Interpreters 


The requirement for the provision of interpreters extends to class- 
related activities which take place off campus and even to study abroad 
programs, and it is the school’s obligation to provide such interpreters 
at no cost to the student if they are not available from outside sources. 
In Naropa Institute (CO)**? OCR found that a school violated § 504 
when it required a student to sign a document stating that the provision 
of an interpreter for 12 credits of course work was a financial hardship 
to the school and that ‘‘unless we can find other sources of income 
. .. the [institute] will not be able to continue this level of service.’’'** 
The school later sent a letter to the student stating that it would provide 
interpretive services for a full load of classes (12 credits), but only two 
of the classes could be three-hour classes. This limitation was imposed 
because interpreters were unwilling to sign for more than two hours, 
and, thus, two interpreters were required for three-hour classes. The 
letter went on to state: ‘‘Without other sources of funding we will not 
be able to extend the same level of services next year. However, we 





141. Id. 


142. 4 Nat’l Disab. L. Rep. (LRP Publications) 4335 (1993). 
143. Id. at 1241. 
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will need your cooperation in applying for grants and in working with 
Voc Rehab to accomplish this.’’** OCR found that the school’s position 
violated § 504 because students with disabilities may not be required 
to bear the cost of such auxiliary aids as are necessary to allow them 
to participate in a federally funded recipient’s educational programs or 
activities.‘ 

OCR also found that Naropa had violated § 504 when it refused to 
provide the student with an interpreter for a field trip for her Native 
American seminar. The field trip was a voluntary activity, but teaching 
staff had told students that the trip was closely related to the subject 
matter of the seminar and would be educationally useful. OCR found 
that despite a clear request for an interpreter, the student did not 
receive a clear response from the school regarding whether it would 
provide one. There were conflicting statements as to whether the dean 
explicitly denied an interpreter or simply stated that she was ‘‘not 
sure’’ whether an interpreter could be provided. In any event, at no 
time did the school either agree to provide an interpreter or suggest 
some alternative auxiliary aid. Instead, the dean and the student dis- 
cussed the possibility of the student’s paying part of the cost for her 
field trip interpreter.“ 

The field trip was eventually cancelled due to inclement weather, 
but in a meeting held after the cancellation the dean advised the student 
that if the field trip occurred later she and the student would ‘‘see if 
we could work out some sort of compromise regarding the cost.’’'*’ 
OCR found that the failure to provide an interpreter without cost to 
the student violated § 504.18 

In College of St. Scholastica (MN),**° OCR held that the need to 
provide an interpreter applied even to study abroad programs. In St. 
Scholastica, a student, who had been receiving interpreter service from 
the time of her enrollment at the college in the fall of 1988, applied to 
the school’s Ireland Study Abroad Program (ISAP) for the 1992 spring 





144. Id. 

145. Id. at 1241-42. See also Tacoma Community House (WA), 4 Nat’l Disab. L. Rep. 
(LRP Publications) 4249 (Jul. 2, 1993) (school cited for failure to provide interpreter); 
New College of California, 4 Nat’] Disab. L. Rep. (LRP Publications) 4264 (Jul. 19, 1993) 
(same); University of Colorado, 4 Nat’l Disab. L. Rep. (LRP Publishers) 4211 (Jun. 30, 
1993) (school violated § 504 when it refused request for tape recording transcriber because 
budget was ‘“‘tight’’ and ‘‘[w]e just don’t have the people.’’). OCR has also cited schools 
for violating § 504 where officials determined that students do not need interpreters 
based only on their personal observations during interviews with the student. It is not 
enough for a university official to simply state that he/she believes the student can use 
lip reading or another type of accommodation. Roosevelt Univ. (IL), 3 Nat’l Disab. L. 
Rep. (LRP Publications) {217 (Feb. 4, 1992); City Colleges of Chicago (IL), 3 Nat’] Disab. 
L. Rep. (LRP Publications) 4287 (Nov. 10, 1992). 

146. Naropa, at 1241. 

147. Id. 

148. Id. 

149. 3 Nat’l Disab. L. Rep. (LRP Publications) 4196 (Sept. 15, 1992). 
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quarter. The director of the ISAP met with the student and informed 
her that the college could not provide interpreter services for the 
program due to the cost of the services. The director informed the 
student, however, that she would seek out external sources that could 
possibly provide funds to subsidize interpreter services.’ 

At the same meeting, the student indicated that she would speak 
with the director of the college’s academic support services program 
about portable FM amplification devices to see whether they could be 
used effectively as an auxiliary aid.** The student told OCR that she 
did not insist on receiving interpreter services from the college out of 
fear that her ISAP application would be rejected.**? 

After her ISAP application was accepted, the student and the college 
continued to examine whether the FM system would work and whether 
outside funding sources for interpreter services could be located. The 
student eventually told the college that the FM system was not workable 
because she could only hear the miked speaker when it was used in a 
classroom setting, and similar problems would occur during mandatory 
ISAP activities such as attendance at plays and field trips. In addition, 
the student—who relied heavily on lip reading—told the college that 
the dialects and accents of the Irish would make it difficult for her to 
read lips. Although the college admitted that lip reading would be 
difficult for the student, it did not take any steps to determine whether 
the FM system would compensate for the student’s inability to read 
the lips of the native speakers or consider whether other auxiliary aids 
could be provided to allow her to participate effectively. Instead, the 
college, after conducting a careful analysis, informed the student that 
it would not provide interpreter services due to the high cost.'** 

The evidence gathered by OCR showed that the college had deter- 
mined that the state vocational rehabilitation agency would provide 
$2,000 toward the interpreter services, but made little effort to find 
additional outside funding. Specifically, the college never explored 
whether it could allocate funds for interpreter services from a scholar- 
ship fund that was earmarked for students with disabilities; an associate 
vice-president for institutional advancement (who had been asked to 
help find funds for the student’s interpreter services) made no inquiries 
with outside sources to ascertain whether such funding could be ob- 
tained; and university officials either failed to contact or never sub- 
mitted funding applications to three private charitable clubs which had 





150. Id. at 833. 

151. The FM system, which the student had used until the ninth grade, consists of 
two units: a transmitting unit with a microphone worn by the speaker and a receiving 
unit with a neck loop worn by the hearing-impaired person. The speaker’s voice is 
picked up by the microphone and transmitted to the neck loop which sends an amplified 
signal to the hearing aids worn by the hearing-impaired person. Id. at 833-34. 

152. Id. at 834. 

153. Id. at 834-35. 





1026. JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 22, No. 4 


been identified to them as potential funding sources. Officials at the 
college told OCR that their estimates of the cost for providing interpreter 
services had varied from $3,705 to approximately $6,000 - $7,000. They 
further stated that, even if they would have determined that the FM 
system was an inadequate auxiliary aid, the college would not have 
provided interpreter services due to the cost. The student withdrew 
from the ISAP after she learned of the school’s failure to obtain outside 
funding, and was told that it would not provide the requested inter- 
preter services.**° 

OCR found that the college had impermissibly considered the cost of 
requested interpreter services in determining which auxiliary aids were 
available for the student’s participation in ISAP. It determined that the 
college had violated 34 C.F.R. § 104.44(b)(1) and (2) by failing to take 
the necessary steps to insure that the student was not denied the benefits 
or excluded from participation in ISAP due to the absence of effective 
educational auxiliary aids and by making the provision of interpreter 
services conditional upon the availability of funding.*** 

The Naropa and St. Scholastica decisions illustrate how seriously 
OCR takes the requirement to provide interpreters. They also show, 
however, that schools must be imaginative in finding the money nec- 
essary to fulfill this obligation. Both schools at some point identified 
grant money as a possible funding source, but neither followed through 


with actual requests. If they had, they may have ended up with satisfied 
students, and without the headache of an OCR complaint investigation. 


2. Use of Other Accommodations When Interpreters Unavailable 


OCR has shown some flexibility on the interpreter requirement where 
schools have made a good faith effort to provide one. For example, in 
Wentworth Institute of Technology (MA)? OCR held that a school had 
not violated § 504 even though no interpreter was provided due to 
unsuccessful recruitment efforts. OCR found that the school had made 
efforts to recruit interpreters through other colleges and universities 
and the Massachusetts Commission for the Deaf and Hard of Hearing. 
When these were not successful, the school arranged for two classmates 
to be volunteer note-takers and for a professor to provide extra assis- 
tance. OCR found that these efforts insured effective class participation 
and were sufficient to meet § 504’s requirements. 

A similar decision was reached in University of California, Davis.'* 
Due to a shortage of sign language interpreters, the school had devel- 
oped alternatives to interpretation for the hearing impaired which 





154. Id. 

155. Id. 

156. Id. at 836. 

157. 5 Nat’l Disab. L. Rep. (LRP Publications) 4190 (Dec. 20, 1993). 

158. 4 Nat’l Disab. L. Rep. (LRP Publications) {108 (Apr. 16, 1993) (OCR did require 
the University to modify its rules regarding the interruption of these services). 
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included real-time stenocaptioning; taped lectures and transcription by 
a stenocaptioner at a later date; taped lectures and interpretation at a 
later date; use of an oral interpreter; or two note-takers in addition to 
the use of a Communication Assistant — a trained note-taker not 
enrolled in the class. Because the school had legitimate non-discrimi- 
natory reasons for its failure to hire adequate sign language interpreters 
to cover all the classroom needs of hearing-impaired students and 
offered an array of ‘‘second-best’’ alternatives when signers were una- 
vailable, OCR found that it was not in violation of § 504.1% 


3. Student’s Responsibility to Comply With Attendance Policy 


Universities may be relieved of the requirement to make accommo- 
dations when the student does not follow reasonable rules. OCR found 
in University of California, Davis that the school was not in violation 
of § 504 when it adopted policies that resulted in the suspension of 
interpreter services for all classes where a hearing-impaired student had 
two no-shows or late cancellations.‘ OCR’s investigation showed that 
the school had to pay for interpreters when a student either failed to 
show up at class or to provide 48 hours advance notice of a cancellation. 
According to OCR, the suspension of services until the student met 
with a counselor was a reasonable administrative approach for reducing 
unnecessary interpreter costs. OCR did, however, find that there must 
be an exception for ‘‘good cause’’ situations when the student could 
not reasonably be expected to know in advance that he or she would 
be missing class so as to provide timely notice of a cancellation. OCR 
also held that, while the school’s policy of suspending interpreter 
services when a student missed a mandatory meeting at the beginning 
of each quarter was valid, there must be an alternative (e.g., make-up 
meeting) for ‘‘good cause’’, such as where students timely inform the 
school that they will miss the mandatory meeting.’ 

The Davis and Wentworth decisions indicate OCR’s awareness of the 
difficulty of finding interpreters and the expense to the school when a 
student fails to utilize one that has been provided. Communicating 
these same problems to students who desire those services, and devel- 
oping policies like those approved by OCR in these cases may save 
schools both money and the headache of dealing with frustrated stu- 
dents. 





159. See also Western Int’] Univ. (AZ), 1 Nat’l Disab. L. Rep. (LRP Publications) 4189 
(Oct. 23, 1990) (university which offered to provide tape recorder and transcription 
service offered effective and appropriate auxiliary aid to hearing-impaired student who 
requested notetaker; OCR noted that ‘‘[b]y interpretation of the Regulation [34 C.F.R. § 
104.44(d)], the recipient has flexibility in selecting the methods by which the aids will 
be supplied so long as the aid is ‘effective’ and appropriate’ and does not exclude an 
individual from participation in a program.’’) Id. at 735. 

160. 4 Nat’l Disab. L. Rep. (LRP Publications) 4108 at 426. 

161. Id. at 428. 
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C. Schools May Not Place the Burden of Identifying Auxiliary Aids 
on Students 


Just as schools may not place the burden of paying for interpreter 
services on students, OCR has repeatedly held that they also may not 
place the burden of locating particular auxiliary aids on the student. 
For example, in Jefferson Community College (KY)**2 OCR held that the 
school had discriminated against a deaf student where it required that 
he find note-takers for his classes. The student, who was an inmate in 
a Kentucky prison, requested an aid in the form of a typist to take class 
notes on a word processor. The college’s prison coordinator responded 
in a letter stating that the college would provide him with ‘‘note-taking 
aids’ if he could find a student who would take class notes for him. 
The ‘‘note-taking aids’’ consisted of a special notebook in which a 
hearing student writes classroom notes, and carbon copies are auto- 
matically made for a hearing-impaired student. The prison coordinator 
also advised the student in the letter that ‘‘until you learn to sign or 
read lips, I’m afraid you have very few options.’ 

OCR found that while § 504 does not require a college to provide a 
specific auxiliary aid requested by a student, 


[rjequiring the complainant to locate students to take notes for 
him transfers the responsibility for providing auxiliary aids from 
the recipient [of federal funds] to the complainant. Accordingly, 
offering to provide the complainant with note paper does not 
constitute compliance with the Section 504 regulation; providing 
note paper is not an effective method of making orally provided 
information available to complainant therefore, the college is in 
noncompliance with the Section 504 regulation at 34 C.F.R. § 
104.44(d).1° 


A similar decision was reached in a more traditional college setting 
in Highline Community College (WA).** The student there had been 
diagnosed as having a learning disability, and requested note-taking 
services. OCR found that once the need for auxiliary aids had been 
documented, the college required students to complete two forms. The 
first, entitled ‘‘Student Responsibilities for Special Accommodations’’, 
outlined what the student must do to receive auxiliary aids. OCR found 
that this form made handicapped students responsible for taking their 
own class notes and/or identifying a note-taker within the class. The 
other form, entitled ‘“To the Class Instructor’ outlined what auxiliary 
aids the student was entitled to receive. The college’s procedures called 





. 3 Nat’l Disab. L. Rep. (LRP Publications) 4166 (Aug. 21, 1992). 
. Id. at 691. 
. Id. 


. 3 Nat’l Disab. L. Rep. (LRP Publications) 4151 (Aug. 10, 1992). 
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for the student to arrange with each instructor the specifics regarding 
the auxiliary aids to be provided and to seek the assistance of the 


disabled student services coordinator if problems arose in receiving 
services. OCR held: 


Because the College’s procedures regarding notetaking services 
placed the burden of identifying note-takers on students, rather 
than on instructors, and because problems have arisen due to 
instructors not knowing what to do when they receive a student 
request for auxiliary aids, OCR concludes that the College is failing 
to insure that handicapped students are not denied the benefits of 
the College’s education program due to the absence of necessary 
auxiliary aids. Such failure violates 34 C.F.R. 104.44(d)(1) and 
has the effect of discriminating against students, on the basis of 
handicap, in violation of 34 C.F.R. 104.4(b)(4)(i).1* 


Given these decisions, it would be wise for colleges and universities 
to establish programs for providing auxiliary aids such as note-takers. 
This can be done by advertising for volunteers or by hiring students to 
fill this role. They can then be matched with students requesting the 
service. 


D. Schools May Require Students to Follow Procedures to Obtain 
Auxiliary Aids 


Once a program to provide accommodations and academic adjust- 
ments is in place, schools can require that students follow established 
procedures set up for the provision of auxiliary aids. For example, in 
New York University,**’ OCR found that the school had not violated § 
504 where it notified a student how to obtain auxiliary aids and he 
had failed to use the proper procedures to obtain them. 

The coordinator of the university’s center for students with disabilities 
met with the student and informed him of the university’s procedures 
to obtain extended test time, taped texts and note-takers. The student 
followed the procedures for gaining extended test time, but failed to 
do so with regard to taped texts and note-takers. OCR found that the 
center’s coordinator had explained to the student that taped texts were 
obtained from Reading for the Blind (RFB) and that the student would 
have to complete an RFB application on which he would identify the 
taped texts he required. Despite repeated reminders from the coordi- 
nator, the student did not submit the RFB application.’ 

The university provided several methods for students to obtain a 
note-taker. Students could ask classmates to take notes for them, ask 





166. Id. at 623-24. 


167. 3 Nat’l Disab. L. Rep. (LRP Publications) ¢ 381 (Dec. 10, 1992). 
168. Id. at 1455. 
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the professor to make an announcement in class for a note-taker, or if 
students were incapable in doing so themselves, the coordinator would 
make the request. In the event a note-taker was unavailable, a student 
could photocopy a classmate’s notes. If a note-taker’s absence became 
a chronic problem, the coordinator would intervene if requested. 

When the student subsequently had problems with a note-taker who 
no longer wished to perform the service and was unable to find a 
replacement note-taker, he informed the coordinator of the problem. 
The coordinator suggested he speak to the course professor. The course 
professor was also unable to obtain a note-taker, but the student never 
indicated this to the coordinator. 

OCR found that there was no violation of § 504 because ‘‘academic 
adjustments and auxiliary aids were provided to the student when 
requested. The services that the student believed were necessary, but 
did not receive, resulted from his failure to follow the procedures to 
obtain these services, and [was] not due to the university’s failure to 
provide the services.’’*® 


E. Fees for Auxiliary Aids 


When services are provided, schools may not charge a fee for them 
unless they are special services not offered to non-disabled students. 
The bar on charging fees for auxiliary aids extends to students with 
learning disabilities as well as those handicapped by a physical, sen- 
sory, or communicative disorders. Schools may not charge learning 
disabled students for aids offered to other disabled students for free.1”° 
Where a school provides a special program for learning disabled stu- 
dents, which is outside the regular curriculum offered to other students, 
it may charge a special fee.*71 

In University of Arizona,’”? OCR found that the school had violated 
§ 504 because it treated students with learning disabilities differently 
from those with other handicapping conditions. Students with learning 
disabilities could obtain academic support services only through the 
Strategic Alternative Learning Techniques (SALT) Program, a fee-for- 
service program. Students with physical, sensory, or communicative 
disorders, however, received free academic support through the univ- 
ersity’s Center for Disability Related Resources (CeDRR). Learning dis- 





169. Id. at 1456. See also Northern Arizona Univ., 5 Nat’l Disab. L. Rep. (LRP 
Publications) {284 (Jan. 24, 1994) (No violation of § 504 where student did not schedule 
meeting with disabled student services staff or otherwise request auxiliary aids in the 
form of taped texts until middle of semester. Staff policy made it student’s responsibility 
to obtain book titles and order tapes; information and forms for doing so were provided 
by the disabled student service office). 

170. University of Arizona, 2 Nat’l Disab. L. Rep. (LRP Publications) 4285 (Oct. 18, 
1991). 

171. Halasz v. University of New England, 816 F. Supp. 37 (D. Me. 1993). Supra note 

172. 2 Nat’l Disab. L. Rep. (LRP Publications) 4285. 
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abled students were not allowed to receive academic support services 
from CeDRR. In addition, OCR found that learning disabled students 
were required to submit current diagnostic test results, which could be 
costly to obtain, as a prerequisite for receiving academic support serv- 
ices through the SALT program. Students with other disabilities were 
subjected to less stringent documentation requirements to use the CeDRR. 
OCR concluded that the university’s practices of charging a fee for 
SALT Program services, and of requiring potentially costly current 
diagnostic testing as a prerequisite for providing services, subjected 
learning disabled students to disparate treatment on the basis of hand- 
icap in violation of 34 C.F.R. § 104.43(a).*7 

In Halasz, however, the court held that the university’s charges for 
its First Year Option program (FYO) for learning disabled students who 
did not have the academic credentials necessary for admission to degree 
programs did not violate § 504. It noted that the FYO program was 
open only to handicapped students like the plaintiff. 


Clearly, since the benefits of the FYO program are available only 
to handicapped individuals, Plaintiff is not being excluded from 
participation in them or being denied them solely because of his 
handicap. Moreover, once the university decides to offer a pro- 
gram, like the FYO, which is not a reasonable accommodation to 
the handicapped, but a separate program for disabled individuals, 
section 504 cannot reasonably be read to require that the university 
cannot charge for this program.” 


Given the Arizona and Halasz decisions, schools which provide 
services to one set of disabled students without cost must be careful to 
do the same for all other students with disabilities. A college or 
university may charge fees, however, where it provides a special pro- 
gram that is only available to handicapped students 


F. Tutors and Specialists 


The requirement that schools provide auxiliary aids to students with 
disabilities does not extend to personal services such as tutors, coun- 
selors, and learning disabilities specialists.17> OCR has held, however, 





173. Id. at 1060. See also 28 C.F.R. § 35.150(f) (1995): ‘‘A public entity may not place 
a surcharge on a particular individual with a disability or any group of individuals with 
disabilities to cover the costs of measures, such as the provision of auxiliary aids or 
program accessibility, that are required to provide that individual or group with the non- 
discriminatory treatment required by the [ADA].”’ 

174. 816 F. Supp. at 45 n.8. 

175. ‘‘Recipients need not provide attendants, individually prescribed medical devices, 
readers for personal use or study, or other devices or services of a personal nature.’’ 34 
C.F.R. 104.44(d)(2) (1995). See also Oregon State Univ., 5 Nat’l Disab. L. Rep. (LRP 
Publications) 419 (Sept. 29, 1993); Hastings College of Law (CA), 4 Nat’] Disab. L. Rep. 
(LRP Publications) 4226 (May 27, 1993). 
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that a university may not discriminate against students on the basis of 
disability in the provision of any such services, including tutoring 
services. ‘76 


V. ACCESS 


A school’s provision of academic adjustments and auxiliary aids is 
of little good, of course, if its facilities and programs are inaccessible 
to disabled students. The § 504 regulations state that handicapped 
students cannot be excluded from participation in a program because 
facilities are inaccessible or unusable by persons with disabilities.‘”’ 
For existing facilities—those where construction was commenced before 
June 3, 1977, the effective date of the regulation—universities are 
required to operate each program or activity so that, when viewed in 
its entirety, it is readily accessible to handicapped persons.’ The 
regulation does not require that each existing facility or every part of 
the facility be made accessible to and useful by persons with disabili- 
ties.1”® Each facility or part of the facility constructed after the effective 
date of the regulation, however, must be made readily accessible, and 
alterations to existing facilities must be made in such a manner that 
they will be made accessible to the ‘‘maximum extent feasible.’’'®° 

OCR has frequently cited schools where students are unable to ‘‘get 
in the door’ or otherwise use campus facilities because of physical 
barriers, and the schools do not have written plans to address the 
problem.**: They have also cited schools, however, where students with 
disabilities are unable to obtain housing because of the limited number 
of accessible units, off-campus facilities used by university programs 
are inaccessible, or where physical education programs do not provide 
equal opportunities for students with disabilities. 


A. Housing 


1. Comparable, Convenient, and Accessible 


The § 504 regulations require that schools that provide housing to 
their non-handicapped students provide ‘‘comparable, convenient, and 





176. Id. 

177. 34 C.F.R. § 104.21 (1995). 

178. 34 C.F.R. § 104.22(a) (1995). 

179. Id. 

180. 34 C.F.R. § 104.23(a),(b) (1995). 

181. See, e.g., Providence College (RI), 6 Nat’] Disab. L. Rep. (LRP Publications) 457 
(Sept. 2, 1994); North Idaho College, 5 Nat’l Disab. L. Rep. (LRP Publications) {484 
(Sept. 14, 1994); University of Nevada at Reno, 5 Nat’l Disab. L. Rep. (LRP Publications) 
4358 (Mar. 8, 1994); Burlington College (VT), 5 Nat’l Disab. L. Rep. (LRP Publications) 
4323; University of Massachusetts (Mar. 9, 1994); 5 Nat’] Disab. L. Rep. (LRP Publications) 
4322 (Mar. 8, 1994). 





1996] ENFORCEMENT OF DISABILITY LAW 1033 


accessible housing to handicapped students at the same cost as to 
others.’’**? OCR has found that universities that provide some accessible 
housing may still violate § 504 when the housing is not sufficient to 
meet the needs of all disabled students who request it. 

For example in Ferris State University (MI),‘** OCR held that the 
university violated § 504 when it failed to provide housing to a 
wheelchair user admitted shortly before the school year began because 
no accessible units were available. OCR found that all non-handicapped 
students who submitted housing requests were provided housing. It 
also found that accessible housing units could have been made available 
to the handicapped student had the university moved a non-handi- 
capped student from an accessible unit to another unit on campus. 
OCR concluded that the university’s ‘‘failure to provide the handi- 
capped complainant with housing, although it honored all non-handi- 
capped students’ requests for housing, was a violation of the Section 
504 regulation at 34 C.F.R. 104.43(a).’’* 

In Southern Illinois University at Carbondale,*** OCR cited the school 
for its failure to provide fully accessible housing to a student with 
cerebral palsy. Certain rooms in five of the university’s residence halls 
had been structurally modified to a limited extent for mobility impaired 
students but did not meet the accessibility standards set forth in the 
American National Standard Institute Specifications for Making Build- 
ings and Facilities Accessible to, and Usable by the Physically Handi- 
capped (the ANSI standards). Two rooms in six other residence halls 
were fully modified to comply with the ANSI standards.’ 

The university assigned the complaining student to one of the rooms 
that was not fully accessible because he did not have the ability to 
move independently between his wheelchair and the toilet, and was 
receiving assistance from a personal care assistant in transferring from 
his wheelchair. As a result, the student—whose wheelchair could not 
fit in the passageway between his dorm room and the toilet/shower 
room—had to be carried or dragged from one room to the other. After 
he complained about this to the university, he was assigned a fully 
accessible room. 

OCR found, however, that: 


the University’s practice of assigning mobility impaired handi- 
capped students to on-campus housing without establishing the 
extent to which they can independently gain access to and use 
the housing facilities does not ensure that students are assigned 
to accessible housing. Thus, the University violated the imple- 





. 34 C.F.R. § 104.45 (1995). 
. 3 Nat’l Disab. L. Rep. (LRP Publications) 4131 (Mar. 13, 1992). 
. Id. at 520. 


. 1 Nat’l Disab. L. Rep. (LRP Publications) 4143 (Aug. 8, 1990). 
. Id. at 577. 
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menting regulations of Section 504 at 34 C.F.R. 104.21, 104.22(a) 
and 104.45(a).1°” 


2. Assignment of Roommates 


Providing accessible dorm rooms is not the end of a school’s respon- 
sibility to provide disabled students with equal access to housing. 
Colleges and universities must also allow such students the same 
opportunities to participate in the roommate assignment process as 
other students. 

In Coleman v. Zatechka’® the court found that the University of 
Nebraska’s blanket policy prohibiting the assignment of roommates to 
students with disabilities who require personal attendant care violated 
both § 504 and the ADA. Coleman—a student with cerebral palsy who 
used a wheelchair and required the services of a personal attendant to 
assist her with dressing, showering, and toileting—completed and sub- 
mitted a residence housing contract stating that she wanted a double 
room. Because she did not specify a particular individual to be her 
roommate, she expected that her name would be placed in the pool of 
roommate candidates and she would be randomly assigned a roommate 
by the school’s housing department under its usual procedures. How- 
ever, the school had adopted a policy stating: 


Although the University wi!l attempt to assign residence hall living 
accommodations to all students based upon the choices made in 
a student’s residence hall contract application, the University 
cannot always do so. In the case of students with disabilities or 
special medical considerations, double rooms will not be assigned 
if personal attendant service, nursing care, or trained animal 
assistance is required unless there is a mutual room request... . 
The University will provide a special grant to cover the difference 
between the double and single room rate for any student assigned 
to a single room as a result of this policy if the differential cannot 
be covered by a third party payer.’ 


According to the school, its policy had been adopted in response to 
complaints from disabled students who expressed embarrassment at 
having an assigned roommate present during attendant care visits, and 
because of room change requests for assigned roommates who found 
themselves in a ‘‘less than desirable’ situation. It was intended to 





187. Id. at 579. See also Western Oregon State College, 2 Nat’l Disab. L. Rep. (LRP 
Publications) {93 (Sept. 5, 1991) (school violated § 504 by failing to take into account 
the special needs of handicapped students in its fire evacuation plan for dormitories). 

188. 824 F. Supp. 1360 (D. Neb. 1993). 

189. Id. at 1363. 
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accommodate the privacy concerns of disabled students and avoid the 
hurt feelings and administrative worries that followed the room change 
requests. '*° 

After the student filed the complaint challenging the policy, the 
university came up with two other justifications. First, it argued that, 
because of the space needed to turn a wheelchair in a typical dormitory 
room, a student with a mobility impairment would be using more than 
half the physical space in the room. Second, it argued that the three 
personal attendant visits required by the student would be unduly 
disruptive to another roommate. The court rejected both of these ar- 
guments as well as the university’s initial justification. 

With regard to the space utilization argument, the court first noted 
that there was no evidence that Coleman actually used more than half 
the space. Instead, it found that the university had simply made an 
assumption about this. This fell short of the ADA’s requirement of an 
individualized assessment.**” 

Second, the court noted that the university did not bar students who 
use wheelchairs but did not need attendant care from sharing double 
rooms with a non-disabled student. The university explained that in 
this instance it ‘‘expect[s] the roommate to yield some to the needs of 
other roommate for slightly more physical space. The roommates must, 
after all, share the room with each other.’’** Finally, the court noted 
that the concern about equal space utilization was not applied to non- 
disabled students. The school would become aware of and act on the 
fact that a particular student was dominating room space only if the 
other roommate complained to the housing staff.%* 

The court also rejected the argument that personal attendant visits 
would be too disruptive to the other roommate. The court found that 
roommates often had different schedules which meant going to sleep 
and waking up at different times. In addition, ‘‘all roommates, whether 
they have a disability or not, are confronted to some extent with frequent 
visitors that disrupt their solitude.’ Although attendant care visits 
may not be—as the university argued—‘‘typical’’, there was no evidence 
that the roommates could not resolve any problems caused by such 
intrusions through the mutual compromise which was expected of all 
roommates. 

Finally, the court rejected the university’s argument that it did not 
want to ‘‘require’’ students without disabilities to room with students 
with disabilities who need attendant care because such a room assign- 
ment was perceived to be somehow ‘“‘unfair’’.*% The court found that 





190. Id. at 1364. 
191. Id. at 1369-70. 
192. Id. at 1369. 
193. 

194. Id. 

195. Id. at 1371. 
196. Id. at 1372. 
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such a policy fostered the very attitudes and stereotypes about indivi- 
duals with disabilities that the ADA was designed to eliminate. Ac- 
cordingly, it ordered the university to amend its policy to allow students 
with disabilities who require attendant care the choice of either rooming 
alone or participating in the roommate assignment program.” 


B. Physical Education 


Disabled students must also be allowed the opportunity to participate 
in physical education programs. Under the regulations, all students are 
presumed qualified to participate in regular physical education pro- 
grams.*** Exceptions to this presumption may be made on an individual 
basis and require a substantial non-discriminatory justification. Exam- 
ples of such justifications found in OCR rulings include where a 
substantial modification would be needed or where there are docu- 
mented health and safety concerns. 

In Mt. San Antonio College (CA)*** OCR found a college had not 
violated § 504 and the ADA when it denied continued enrollment in 
a swimming class to a paraplegic. The school showed that the class 
was strictly designed to be a group activity class and that the student 
did not participate in the group activities. Instead, the student required 
individual instruction and assistance. The college further showed that 
other swimming courses and programs available to the student could 
better accommodate his desire to swim individually. Based on this, 
OCR found that the college had provided a legitimate non-discrimina- 
tory reason for denying him continued participation in the swimming 
class. 

In Rancho Santiago Community College (CA) ,?°° however, OCR found 
a college had violated § 504 and the ADA when a student with a 
seizure disorder connected with epilepsy was not allowed to enroll in 
a volleyball course because the PE instructor was ‘‘afraid she would 
get hurt.’’ OCR found that while PE instructors can make judgments 
about the skill level of a student, they are not qualified to make health 
and safety decisions about a disabled student. According to OCR, only 
a doctor or other disability expert knowledgeable about the individual 
student, his/her medical history, and the specific disability is qualified 
to assess health risks. 

In response to this finding, the school submitted, and OCR approved, 
a remedial plan which stated: 





197. The university also presented evidence that it had made an effort to find a 
roommate for her by directly contacting fourteen women concerning whether they would 
be interested in rooming with her and sending a form letter to approximately 680 others 
to find out if they were interested in such an arrangement. These efforts were unsuccessful 
and the court found that they did not satisfy the ADA. Id. at 1364-65. 

198. 34 C.F.R. §§ 104.47(a) and 104.4(b) (1995). 

199. 5 Nat’l Disab. L. Rep. (LRP Publications) {387 (May 25, 1994). 

200. 3 Nat’l Disab. L. Rep. (LRP Publications) 452 (Jul. 22, 1992). 
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[djecisions based on skill level will be made by the coaches and/ 
or physical education instructors on an individual basis. Decisions 
based on health and safety will be documented by [the school]. A 
student will be informed of the decision and given the opportunity 
to present a medical opinion by a physician with particular knowl- 
edge about the student and disability in question. Any decision 
to exclude a student based on health and safety, not supported by 
the physician’s statement, may be made only after contrary objec- 
tive medical evidence has been obtained from a qualified medical 
examiner at the expense of [the school] and a review by the Dean 
for the Physical Education/Athletics Division.?” 


OCR also found the college had violated § 504 because of its failure 
to provide the opportunity to participate in team-oriented sports in its 
adaptive PE program. The evidence showed that team-oriented sports 
were not offered, in part, based on generalizations and assumptions 
about the physical limitations of students who enroll in the adaptive 
PE program. While OCR emphasized that it did not expect the college 
to offer all the same sports to disabled as to non-disabled students, the 
total absence of team sports violated § 504’s requirement that disabled 
students have the opportunity to acquire the same basic underlying 
skills that is provided to non-disabled students.?” 

In response, the college submitted, and OCR approved, a remedial 
plan which provided: 


[t]o the extent that [the college] operates separate athletic/physical 
education activities for disabled persons, it will include courses 
for the disabled that offer the same basic educational objectives as 
are offered to non-disabled persons. In particular, the athletic/ 
physical education courses offered for disabled persons will in- 
clude some sports that emphasize team-work and interpersonal 
cooperation.?°° 


Colleges and Universities would be wise to adopt similar plans, and 
to explain thoroughly the plans to physical education faculty. Such 
plans allow faculty members to make decisions in their area of exper- 
tise—athletic skill—while deferring to the expertise of medical profes- 
sionals in the areas of health and safety. This division of decision- 
making, coupled with the possibility of team sports, will provide PE 
instructors a greater chance to develop positive coaching relationships 
with disabled students. 





201. Id. at 234. 
202. Id. at 234-35. 
203. Id. at 235. 
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C. Internships and Off-Campus Facilities Which Are Part of an 
Academic Program 


The requirement that colleges and universities provide academic 
adjustments and accessible facilities does not end at their campus 
borders. As noted above, OCR held that a school needed to provide 
interpreter services for a deaf student in a study abroad program. It 
has also held that schools must provide academic adjustments in in- 
ternship and student teacher programs and ensure that off-site facilities 
used for academic programs and graduation exercises are accessible. 

In San Jose State University (CA),?°° OCR held that a school had 
violated § 504 and the ADA by failing to provide academic adjustments 
to a student in an internship. The student was enrolled in a bachelor’s 
program in social work which included a four-unit internship field 
assignment. 

The county official who served as the student’s internship advisor 
was seldom at the intern work site during the workdays assigned for 
the student. The student was to make his needs known to the official’s 
secretary, who was designated as the official’s on-site coordinator 
during her absences. The secretary was told of the student’s learning 
disabilities, but, while the official was absent, the secretary refused to 
accommodate learning disability related difficulties at the intern site.?° 

The secretary gave the student’s regular computer and normal work 
space to another person and reassigned him to a new work space with 
a different model computer. This computer had a totally different 
keyboard, and the student told OCR that because of his learning disa- 
bility he was unable to program the project data using it. In addition, 
the new work space was in a different location with inadequate light 
and more noise distraction. When the student informed the secretary 
that his learning disability was making it impossible for him to use the 
new computer and asked to use his regular computer, she told him 
that he was lazy and did not want to learn. She refused to return him 
to his regular computer and work space.?°’ 

The secretary notified the county official of the incident and the 
official wrote a letter to the student criticizing him for discussing his 
need for accommodation with the secretary. In addition, the letter 
questioned the reasonableness of continuing the internship, and set 
forth ten requirements the student had to agree to meet in order for his 
internship to continue. The student’s university advisor attempted with- 
out success, to set up a meeting with the county official, to discuss 
the proposal and the student—who had completed 176 of the required 
240 hours for the internship—was given a ‘‘no credit’’ for the class.?% 





204. See supra notes 147-154 and accompanying text. 

205. 4 Nat’l Disab. L. Rep. (LRP Publications) 4358 (Jul. 30, 1993). 
206. Id. at 1320. 

207. Id. 


208. Id. at 1321. 
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The county official told OCR that she had received no training from 
the university regarding how to deal with disabilities, and that the 
university had not told her the student had disabilities. When the 
student told her of his learning disabilities, she asked various university 
personnel if they knew about the student’s learning disabilities. She 
was told that they would check on his status, but she never received 
a response to her inquiry.” 

The county official told OCR that while she had heard of § 504, she 
did not know what it required of an employer. She noted that she did 
not know the specifics of the student’s learning disability when she 
denied his request to take work home to place on an optical scanner 
because she wished him to learn how to do the project on equipment 
at the work site. When informed of the nature of the student’s disability, 
she blamed herself for encouraging her secretary to ignore him when 
he requested adjustments for his learning disability. She stated that it 
would have been helpful to have had some technical assistance from 
the university in working with the student.?”° 

Based on these and other statements, OCR concluded that academic 
adjustments or accommodations clearly needed to be offered to the 
student for him to conclude his internship successfully and complete 
the course. Failure by the county official, who was under contract to 
the university, to provide the needed accommodations violated 34 
C.F.R. §§ 104.44(a) and (d).2" 

Moreover, OCR found that the university had a responsibility for 
providing guidance to the county official regarding the provision of 
academic adjustments or accommodations for students with learning 
disabilities. Its failure to provide such guidance and oversight denied 
the student a meaningful opportunity to participate in violation of 34 
C.F.R. § 104.4(b)(1)(i).2” 

Finally, the university violated §104.43(b) by turning a part of the 
student’s education over to an individual whom it had not adequately 
prepared or trained to assist the student. OCR concluded: 


It is meaningless for an institution to make internship opportuni- 
ties off-campus available to students without ensuring that those 
internships are, in fact, accessible through accommodations to 
qualified students who require special assistance. It is discrimi- 
natory under Section 504 and Title II for the University to have 
not taken steps to assure that the complainant in this case would 


receive an opportunity to succeed equal to that of non-disabled 
students.” 





. Id. 
Tes 
. Id. at 1322. 
. Id. 


. Id. See also National Univ. (CA), 5 Nat'l Disab. L. Rep. (LRP Publications) {82 
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The lesson from San Jose State for other schools is that the need for 
academic adjustments must be communicated not only to the regular 
faculty but also to those who supervise students’ off-campus educational 
experiences. Colleges and universities with such internship programs 
should make sure that supervisors know of their students’ disabilities 
and the types of academic adjustments or auxiliary aids which they 
may require. 


VI. MISCELLANEOUS 


Two recent cases illustrate that schools’ concerns regarding their 
dealings with disabled students should not be limited to the question 
of whether they have provided reasonable accommodations and auxil- 
iary aids to an otherwise qualified student. Schools must also be careful 
how they speak with students about, counsel them on, and inform 
others of their disabilities. 

In Rothman v. Emory University?** the plaintiff, who had a seizure 
disorder and had taken anticonvulsive medications since 1974, alleged 
that the Dean of Students repeatedly summoned him to her office 
during his first semester at the Emory Law School in the fall of 1987. 
She often told him that he looked unhappy and urged him to seek 
psychological counseling. In addition, Rothman alleged that she asked 
intrusive questions about a professor, did not ask him whether he 
required any exam accommodations due to his seizure disorder or his 
medications, and urged him to drop out of law school after he received 
a failing grade in a class.” 

In the spring of 1990, the Dean of Students and another professor 
delayed a decision on whether Rothman had to retake the failed course, 
pending his performance in a follow-up course. Also that spring, 
another professor threatened to remove him from a course because, as 
Rothman conceded, he was often unprepared for class. When Rothman 
later sought an extra hour of exam time from this professor, the professor 
granted him only half an hour, and then in adverse circumstances— 
other students who had completed their exams were talking, leaving 





(Nov. 19, 1993) (school failed to respond properly to requests submitted by participant 
in teacher certification program for academic adjustments during his student teaching 
assignment); University of California, San Diego, 5 Nat’! Disab. L. Rep. (LRP Publications) 
4163 (Jun. 24, 1993) (school running legal assistant training program which required 
research in off-site law libraries violated § 504 and ADA by not making sure that research 
materials were available from at least one accessible site within reasonable proximity to 
the classroom); Providence College (RI), 6 Nat’l Disab. L. Rep. (LRP Publications) 489 
(Sept. 30, 1994) (school violated § 504 where it held commencement in off-campus 
facility that was inaccessible to persons with disabilities). 

214. 828 F. Supp. 537 (N.D. Ill. 1993). The facts discussed below are gleaned from 
this initial ruling and subsequent decisions found at 1993 WL 441930 (N.D. Ill. Oct. 28, 
1993) and 1994 WL 113080 (N.D. Ill. Apr. 1, 1994). 

215. Id. at 539. 
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the classroom, and studying as Rothman attempted to complete his 
exam.?76 

In the Summer of 1990 the Dean of Students told Rothman that he 
could not get exam accommodations in the future unless he updated 
his medical information (the prior letter was from December 1987), and 
that he had a bad approach to law school. She also denied his request 
that the low grade received in the class where only the limited accom- 
modation was provided be removed from his transcript.?’” After further 
run-ins with the Dean of Students and a professor, the professor wrote 
a confidential memo stating that Rothman should be required to seek 
psychological counseling. The Dean of Students, furthermore, told 
Rothman that he should adjust his medication in order to enhance his 
academic performance. There is no indication that Rothman did either, 
and he graduated from the law school in May 1992 in good standing.” 

Rothman brought suit alleging, among other things, that Emory’s 
treatment of him violated both § 504 and the ADA. The court found 
that, while it appeared that Rothman had suffered little harm because 
he had graduated from law school and been admitted to the bar, he 
had sufficiently stated claims under both statutes. Specifically, it found 
that Rothman’s allegation concerning the Dean of Students’ persistent 
‘‘intermeddling’’ was in essence a claim of a hostile environment like 
that recognized in the sexual harassment context.?’® 

The Rothman court also said that the school could be held liable 

under the ADA because of the way it had informed a professional 
licensing body about the student’s disability. The school certified Roth- 
man’s application to the Illinois bar but forwarded a letter to the bar 
examiners marked ‘‘confidential’’ which stated that he: was at times 
‘“‘openly hostile’ to students and faculty; had received counseling from 
the Dean of Students for hostility; and that his conduct was due to his 
‘chronic epilepsy.’’ This letter led to an interview by a bar represen- 
tative, but had no adverse impact on his application as Rothman was 
admitted to practice on November 1992.””° 





216. Id. at 534-40. 

217. Rothman, 1993 WL 441930 at *3. 

218. Id. 

219. 828 F. Supp. at 541. Courts are split on whether a cause of action exists for 
hostile environment discrimination in a school setting under the statute which prohibits 
federal funds recipients from discriminating based on sex. Title IX of the Education 
Amendments of 1972, 20 U.S.C. § 1681. See Doe v. Petaluma City Sch. Dist., 830 F. 
Supp. 1360 (N.D. Cal. 1993) (recognizing cause of action); Patricia H. v. Berkeley Unified 
Sch. Dist., 830 F. Supp. 1288 (N.D. Cal. 1993) (same); Mann v. University of Cincinnati, 
864 F. Supp. 44 (S.D. Ohio 1994) (same); but see Aurelia D. v. Monroe County Bd. of 
Educ., 862 F. Supp. 363 (N.D. Ga. 1994) (declining to recognize cause of action); Seamons 
v. Snow, 864 F. Supp. 1111 (D. Utah 1994) (same); Murray v. New York Univ. College 
of Dentistry, 1994 WL 53341 (S.D.N.Y. Sept. 29, 1994) (recognizing split of authority on 
applicability of hostile environment claim to Title IX action). 

220. 828 F. Supp. at 540. 
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The court found that the letter of recommendation sent to the bar 
examiners constituted a ‘‘service’’ and ‘‘privilege’’ under the ADA. It 
further stated that if Rothman could show that he was given a bad, or 
qualified, recommendation purely because of his disability, or in retal- 
iation for his complaints about the law school’s allegedly discriminatory 
policies, then the professor’s actions in writing the letter would be in 
violation of the ADA.??1 

Wood v. President & Trustees of Spring Hill College??? also shows 
that students who do not believe they have been treated with sensitivity 
can come back to cause a school major headaches. Accompanied by 
her mother, Wood visited the Spring Hill campus on January 6, 1989, 
for the purpose of enrolling at the college. During this visit, an admis- 
sions counselor told Wood that she had been admitted to the college, 
and the college later confirmed this by a letter. Wood moved into a 
dormitory room on January 8, registered for classes the following day, 
and attended classes from January 10-13, 1989. She then withdrew 
from classes. Wood alleged that her withdrawal was in fact a construc- 
tive dismissal. She alleged that the college began treating her in a 
hostile manner upon learning that she had been diagnosed as a schiz- 
ophrenic.?22 She stated that she was made to feel so unwelcome at 
Spring Hill during her week there that she felt compelled to withdraw. 

Spring Hill claimed that the only action it had taken regarding Wood 
was to encourage her to defer her admission until the fall semester so 
that she could take Spring Hill’s remedial summer classes. The college 
asserted that this action was motivated solely by its discovery that the 
admissions counselor had erred in admitting Wood. The college had 
learned only after her admittance that of twenty-two college level 
courses that Wood had previously enrolled in, she had successfully 
completed only six. She had flunked or received unsatisfactory marks 
in four other classes, and withdrew from the remaining twelve before 
she completed them. Despite its mistake in admitting Wood, Spring 
Hill claimed that it was prepared to honor its admissions decision at 
all times, and even held a position open for Wood in its summer and 
fall programs.?* Wood’s case alleging discrimination under § 504 
eventually went to a jury, which found no violation on the part of 
Spring Hill. This decision was affirmed on appeal. 

While the college was ultimately successful in Wood, the experience 
of going through a trial and appeal is undoubtedly one most schools 
would like to avoid. They can attempt to do so by treating students 
with disabilities with sensitivity, and by specifically informing them of 
the school’s concerns and both parties’ rights and responsibilities under 
§ 504 and the ADA, preferably in writing. This will show the student 





Id. at 541. 

978 F.2d 1214 (11th Cir. 1992). 
Id. at 1217. 

Id. at 1218. 
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that the school is making a good faith effort at accommodation, and, 
in case of future litigation, provide strong evidence of nondiscrimina- 
tory intent. 


CONCLUSION 


The vagueness of § 504 and the ADA reflect the fact that no two 
students—and no two colleges—are exactly alike, and no universal rule 
can govern individual students’ needs and individual colleges’ re- 
sources. Accordingly, the regulations interpreting these statutes provide 
no bright lines which specify students’ and colleges’ rights and re- 
sponsibilities. However, the growing body of administrative and judicial 
decisions show that colleges need not change their admission standards 
or the essential elements of their educational programs solely to accom- 
modate students with disabilities. 

The regulations provide that colleges may not make admission/read- 
mission inquiries about disabilities or penalize students for taking 
standardized tests under non-standard conditions. It is not a violation 
of either § 504 or the ADA, however, for a college to reject a disabled 
applicant whose academic record is substantially weaker than that of 
admitted students. The disability laws provide protection only to per- 
sons who are ‘‘otherwise qualified’’ for admission. 

Disabled students who are admitted are not entitled to waivers for 
classes and testing methods that are an essential part of the educational 
program. Moreover, they are responsible for notifying colleges of their 
disability, requesting academic adjustments and auxiliary aids, and 
providing any necessary evidence of a disability-related need for them. 
They are also responsible for complying with university procedures for 
their receipt. 

Colleges have some flexibility in how those accommodations are 
provided so long as the student is assured effective participation in 
classes and other elements of college life. Options include selecting 
among various mediums of text, assistance with computer access, and 
the use of other accommodations when interpreters are unavailable. 
Colleges may not, however, require a student to find funding for an 
accommodation or place the burden of locating particular auxiliary aids 
on the students. They also cannot exclude a student from participation 
in a program—including campus housing and physical education pro- 
grams—because they are inaccessible or do not provide equal oppor- 
tunities to persons with disabilities. 

Section 504 and the ADA are designed to encourage the full partic- 
ipation of persons with disabilities in society, including higher edu- 
cation. Students and schools who work toward achieving such 
participation will save time, money and aggravation, and fulfill the 
goals of § 504 and the ADA. 








UMIFA AND A MODEL FOR ENDOWMENT 
INVESTING 


INTRODUCTION 


Endowment funds have become increasingly vital to the financial 
health of both private and public colleges and universities.’ Institutions 
of higher education are facing extreme fiscal pressures which in turn 
have contributed to the spiraling costs of a college education.? For 
example, colleges confront increasing prices for the goods and services 
they purchase (including the salaries and other benefits for faculty and 
other employees); they need money to finance expanded or improved 
services and capital needs; and the proportion of revenues from state 
and federal funds has steadily decreased.* 

As these trends intensify and continue to affect the financial health 
of colleges, the importance of endowment funds increases. The earnings* 
produced from investing endowment funds can help ease these fiscal 
pressures. Today, resources from endowment earnings and gifts are the 
largest revenue source for private colleges, followed by net tuition and 
fees, and federal grants and contracts.’ For public colleges, endowment 
earnings and gifts are the second largest revenue source, after state and 





1. The terms ‘‘college’’ and ‘‘institution’’ are used interchangeably in this note to 
denote all institutions of higher education unless otherwise noted. 

2. Rene Sanchez, College Costs Still Rising, Board Reports; Tuition Hikes Stabilize, 
Student Debt Soars, WALL St. J., Sep. 29, 1995, at A13; Stephen E. Frank, The Tuition 
Trauma, WALL ST. J., Dec. 9, 1994, at R23. 

3. Arthur M. Hampton, THE CoLLecE TurTION SPIRAL 57-66 (1990). Examples of a 
proportional decrease of state funding of public universities include the University of 
California at Berkeley, where direct state support accounts for about 37 percent of its 
budget in 1995 as opposed to 49 percent five years ago, and the University of Michigan, 
where it is projected that state support will decrease from 14 percent of total revenue 
today to 5 percent by the turn of the century. A consequence of the decreased funding 
of public universities from their respective states is that these universities are transforming 
themselves from state-supported universities to state-assisted ones with private donations 
taking the place of state funds. As a result, many public universities desire to leave their 
state university system and become a public-private hybrid institution. These universities 
would remain accountable to the public but would have greater authority to manage 
their daily operations. UCLA Push to Leave State System, S.F. CHron., Aug. 1, 1995, at 
A13. 

4. Earnings are defined as current income plus capital appreciation. Capital appre- 
ciation is the increased market value of an investment. 

5. Scott W. Blasdell et al., Trends in Revenues and Expenditures in U.S. Higher 
Education: Where Does the Money Come From? Where Does it Go?, in PAYING THE PIPER: 
PRODUCTIVITY, INCENTIVES, AND FINANCING IN U.S. HIGHER EDUCATION 21 (Michael S. Mc- 
Pherson et al. eds., 1993). 
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local appropriations and followed by net tuition and fees, and federal 
grants and contracts.® 

Besides offering operational support, endowment funds help provide 
intergenerational equity; they can be used to ensure that the same 
quality of education is provided each year. Moreover, a healthy endow- 
ment lowers the funding costs for a college when it wants to borrow 
money from the capital markets. Endowments also play an important 
role in helping private colleges reduce the gap between their tuition 
and the tuition charged by public colleges.” Finally, well-funded en- 
dowments allow the governing boards of colleges to be innovative and 
independent of outside influences, since endowment funds are under 
the control of the institutions themselves. Thus, as the significance and 
the role of endowment funds increase, the importance of building the 
endowment through investment performance increases as well. 

Yet as the importance of endowment funds grows, colleges, in general, 
have taken a less conventional and more risky approach towards investing 
those funds.* Many of the nation’s top colleges have invested a significant 
proportion of their endowment funds in areas such as emerging markets,® 
real estate, venture capital, derivatives,’ and hedge funds.*: These areas 
of the investment spectrum have been known to fluctuate wildly, often 
leaving investors with nothing to show for their investments. One needs 
only to look back over the last two years and consider Orange County, 
California, Sandusky County, Ohio, Proctor and Gamble,* Gibson 





6. Id. 

7. According to the College Board, tuition and fees (not counting room and board) 
in 1995 averaged $2,860 at public four-year colleges and $12,432 at private four year 
colleges. Sanchez, supra note 2. 

8. Karen W. Arenson, Colleges Try Risky Investing, N.Y. Times, July 24, 1995, at 
Al. 

9. Emerging markets are countries that have begun to deregulate their markets and 
liberalize their trade and investment practices. An example of an emerging market would 
be Russia. 

10. Derivatives are broadly defined as financial instruments whose value is derived 
from the value of some underlying asset, such as a bond, stock, commodity or currency. 
For an example of how Harvard University uses derivatives see Robert Lenzner & Stephen 
S. Johnson, Harvard is Knee-deep in Derivatives, Forpes, Nov. 20, 1995, at 106. 

11. Hedge funds are highly leveraged, aggressively managed investment funds, typ- 
ically backed by a small number of wealthy investors and are often private investment 
partnerships and exempt from disclosure. These funds make large investments in markets 
aimed at maximizing returns from short term movements and also make full use of 
derivatives. 

12. G. Bruce Knecht, Derivatives Lead to Huge Loss in Public Fund—California’s 
Orange County has Lost $1.5 Billion in Aggressive Strategy, WALL St. J., Dec. 2, 1994, 
at A3; Sarah Lubman & John R. Emshwiller, Before the Fall: Hubris and Ambition in 
Orange County, WALL ST. J., Jan. 18, 1995, at A1. 

13. Leslie Wayne, Local Governments Lose Millions In Complex and Risky Securities, 
N.Y. Times, Sept. 25, 1994, at A1. 

14. Gabriella Stern & Steven Lipin, Procter & Gamble to Take a Charge to Close Out 
Two Interest-Rate Swaps, WALL St. J., Apr. 13, 1994, at A3. 
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Greetings,’* and others, to see how some public and private institutions 
have lost substantial sums of money investing in some of these riskier 
areas.’ In fact, colleges have not been immune from such problems 
either. For example, within the last four years, the City Colleges of 
Chicago,’” Odessa Junior College,** and Harvard University*® have in- 
curred significant losses in some of these riskier areas. Most recently, 
in July, a small Pennsylvania-based investment firm lost $138 million 
in college endowment funds through allegedly unauthorized positions 
in an index arbitrage program.” Despite these events, colleges seem 
undaunted by the risks involved. 

Moreover, many colleges are taking these investment risks without 
proper institutional control. Many colleges do not have formal invest- 
ment policies and objectives to guide their investment strategies and 
investment managers. Other colleges lack well-structured internal con- 
trol mechanisms such as an investment committee comprised of board 
members. This lack of control leads to poor oversight and may result 
in poor investment decisions or improper behavior on the part of those 
who invest the funds. The lack of institutional control, coupled with 
greater investment risk, is of great concern. In the last few years we 
have heard of many examples of institutional financial mismanagement 
because of the combination of those two factors.” If the financial 
markets take a prolonged downturn these stories may become even 
more prevalent. 

This note examines the legal rules of investing endowment funds 
and sets forth a model of investment organization and decision-making 
that can limit the risks involved in investing endowment funds while 
still allowing colleges to maintain a diversified portfolio. Section I 
provides the background necessary to appreciate the legal consequences 
of endowment investing. In this section the concept and components 
of an endowment are defined and the rules of many colleges regarding 
spending endowment funds are described. Section II focuses on the 
legal doctrines applied to endowment investing. Specifically, the Uni- 





15. Gibson Greetings Sets an Additional Charge For the First Quarter, WALL ST. J., 
Apr. 20, 1994, at A7. 

16. In the cited examples the losses were due to faulty investment strategies involving 
derivatives. 

17. Frank James & Kristina Marlow, City Colleges Fires Its Treasurer—He Invested 
$96 Million in Risky Securities Without OK, Cut. Tris., Feb. 26, 1994, at 1; Laurie Cohen 
& Frank James, College’s Treasurer A Puzzle—Colleagues Say Actions Just Don’t Add 
Up, Cui. Trip., Mar. 24, 1994, at 1. 

18. Wayne, supra note 13. 

19. Arenson, supra note 8. 

20. Michael Gonzalez, SEC Starts Inquiry on Whether Trader Violated Rules Involving 
College Fund, WALL ST. J., July 3, 1995, at A2; John R. Dorfman, Common Fund Lifts 
its Estimate of Loss in Recent Trading, WALL ST. J., July 26, 1995, at B9; John R. Dorfman, 
Report on Common Fund Cites Warning Signs, WALL St. J., Jan. 17, 1996, at C1. 

21. The two most prominent examples are Barings Bank and Orange County, Cali- 
fornia. 
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form Management of Institutional Funds Act,?? adopted in 38 states” 
and the District of Columbia, and its affect on endowment investing is 
analyzed. Finally, in Section II the author proposes a model of pro- 
cedural decision-making that should be used by colleges when formu- 
lating and administering an investment policy for their endowment 
funds. This section should prove useful given the many recent reports 
of institutional financial mismanagement, in both the private and public 
sector, caused by undefined or poorly defined investment policies and 
weak monitoring mechanisms. 


I. Basic PRINCIPLES OF ENDOWMENTS 


A. The Endowment Fund 


The term ‘‘endowment”’ generally refers to those ‘‘assets donated by 
individuals or organizations to provide permanent capital and an on- 
going stream of current income for an institution.’’* However, an 
endowment encompasses a variety of funds among which there are 
important distinctions for both legal and investment purposes. 

The first distinction, between ‘‘true’’> and ‘‘quasi’’ endowment, is a 
legal one. A true endowment refers to funds that have been given to 
an institution on the condition that the value of the donation—the book 
value—be invested and preserved in perpetuity, with the income to be 
spent on the institution’s activities. Some gifts establish ‘‘term’’ en- 
dowment, which is similar to true endowment except that it is subject 
to an explicit condition that the principal be kept intact only for a 
period of years. Thus, term endowment constitutes true endowment 
only until the period expires, upon which it then becomes quasi- 
endowment. 

Quasi-endowment represents funds that belong to an institution and 
are not subject to any donor’s stipulation that the principal be preserved. 
Quasi-endowment is mainly composed of gifts that come without an 
explicit limitation on expending principal and expired term endow- 
ment. It also may include some portion of endowment income that has 
been saved to establish a reserve against a possible decline in that 
income, or it may include the addition to endowment from operating 
surpluses. The legal distinction between true and quasi endowment 
also extends to investment policy. In general, the governing boards of 
colleges are willing to invest quasi-endowment funds more aggressively 
than true endowment funds since they are not held to the same legal 
obligations to preserve the book value of the donation. 





22. Unir. Ment. Inst. Funps Act, 7A U.L.A. 705 (1985 & Supp. 1995). 

23. See infra note 77. 

24. National Association of College and University Business Officers (NACUBO), 1994 
Endowment Study at 391 (1995) [hereinafter Endowment Study]. 

25. This type of endowment may also be termed ‘‘pure’’ endowment. 
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According to a broadly based study of 447 colleges with endowments 
worth at least $1 million, as of June 30, 1994, true endowment consti- 
tuted approximately 64 percent of the average college’s total endow- 
ment.?° Of the remaining amounts, 31 percent of endowment assets 
were quasi-endowment, 3 percent were term endowment and the re- 
maining 2 percent fell into the ‘‘other’’ category.”” For public colleges, 
67.7 percent of endowment assets were classified as ‘‘true,’’ 28.8 
percent were ‘‘quasi,’’ 1 percent was ‘‘term,’’ and the remaining 2.5 
percent fell into the other category. In contrast, for private colleges, 63 
percent of endowment assets were true, 31.8 percent were quasi, 3.4 
percent were term, and the remaining 1.8 percent fell into the other 
category.”® 

Annuity and life income trusts are specialized kinds of endowment.”° 
A gift annuity is a combination of a gift to a college and the purchase 
of an annuity. Gift annuities are assets donated by individuals or 
organizations with the stipulation that the institution bind itself to pay 
stipulated amounts to the donor or donor-designated beneficiaries for 
a specified period of time (usually life in the case of individuals).*° 
The donated assets are calculated to finance the annuity and to leave 
a residual gift to the institution. 

Life income trusts serve the same basic purpose as gift annuities. 
They are ‘‘assets donated by individuals or organizations on the con- 
dition that the institution bind itself to pay a specified level of income, 
expressed as a percentage of donated assets or as a dollar amount, to 
the donor or designated beneficiary for the lifetime of such benefici- 
aries.’’*? As long as income is being paid to the beneficiaries, life 
income trusts are generally not considered part of an endowment since 
they are not available to support the institution. On the death of the 
last beneficiary, however, the residual value of the particular trust 
becomes true endowment. Generally, the gift in the establishment of a 
life income trust is larger than the gift in an annuity. As of June 30, 





26. Endowment Study, supra note 24, at 15. 

27. Id. at 3. 

28. Id. at 44. Of the 447 colleges that provided data for the endowment study, 412 
colleges provided data on endowment composition. 

29. Although the NACUBO study accounts for these types of funds outside the 
endowment they are still important gifts to consider since these funds are also invested. 

30. In November, 1995, Congress passed two laws to thwart a class action filed in 
U.S. District Court in Dallas—Richie v. American Council on Gift Annuities (Civ. No. 
7:94-CV-128-X)—that demands that the nation’s charities return donations made to them 
through charitable gift annuities and pay donors treble damages, allegedly because the 
charities agreed to keep annuity rates artificially low. These two laws—the Charitable 
Gift Annuity Antitrust Relief Act (H.R. 2525) and the Philanthropy Protection Act (H.R. 
2519)—exempt charities from certain antitrust and securities regulations when they issue 
charitable gift annuities. The two laws were signed by President Clinton in December, 
1995. 

31. Endowment Study, supra note 24, at 392. 
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1994, 335 institutions reported total life income trust assets of $3.1 
billion.*? 

According to the National Association of College and University 
Business Officers (NACUBO), of the 447 institutions participating in 
their 1994 endowment study, 446 reported endowment assets that 
totaled $88.9 billion as of June 30, 1994.33 This wealth is highly 
concentrated: only 9 percent of the institutions have greater than $400 
million in endowment assets, yet that 9 percent controls 59 percent of 
total endowment assets. 

The size of endowments varies greatly among colleges, especially 
between private colleges on the one hand, and public colleges on the 
other. According to the 1994 NACUBO Endowment Study, the largest 
endowment of a private institution was that of Harvard University ($6.2 
billion), while the University of Texas System had the largest endow- 
ment of any public institution ($4.5 billion).** Of the top 50 colleges 
ranked according to the market value of their endowment funds, only 
12 were public colleges.** A better indication of the disparity between 
private and public colleges is the average endowment assets per full- 
time equivalent student. As of June 30, 1994, the average endowment 
assets per full-time equivalent student at private institutions was $62,001, 
which was almost 10 times greater than the average endowment assets 
per full-time equivalent student of public institutions which stood at 
$6,761.°° These large sums underscore the significant role endowment 
funds can play in easing the financial burdens colleges face today. Yet 
just as the endowment size of an institution varies, so do the internal 
rules for spending the endowment. 


B. Spending Rules*’ 


Over the last thirty years colleges have changed the way they spend 
endowment funds. Until the mid-1960’s, ‘‘almost all educational insti- 





32. Of this total, 40 percent is controlled by institutions with endowment assets in 
excess of $400 million, 40 percent by institutions with endowment assets between $100 
million and $400 million, 17 percent by those with endowments in the range of $25 
million to $100 million, and 3 percent by those with endowment assets under $15 
million. Id. at 6. 

33. Id. at 3. 

34. Id. 

35. Id. at 23-24. Those 12 public institutions are: University of Texas System (2); 
Texas A&M University System and Foundation (6); University of California (9); Wash- 
ington University (10); University of Michigan (17); University of Southern California 
(19); University of Virginia (22); Ohio State University and Foundation (30); University 
of Delaware (35); University of Cincinnati (45); Indiana University and Foundation (47); 
and University of Minnesota (50). 

36. Id. at 3. 

37. For a more complete analysis of spending rules see Joel C. Dobris, Real Return, 
Modern Portfolio Theory, and College, University, and Foundation Decisions on Annual 
Spending From Endowments: A Visit to the World of Spending Rules, 28 REAL PRop., 
Pros., & Trust J. 49 (Spring 1993). 
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tutions were content to follow the traditional legal rules for trusts in 
determining the amount to be spent from true endowment.’’* They 
spent only the income that came in the form of dividends, interest, 
and the like. Today, colleges in 39 of 51 jurisdictions are free from the 
traditional restraints of income and principal allocation when dealing 
with endowment spending thanks to local enactment of the Uniform 
Management of Institutional Funds Act (UMIFA).*° The UMIFA, which 
will be more thoroughly analyzed in Section II, expanded the investing 
and spending options of colleges by giving them the power to invest 
under the equivalent of the prudent investor rule* and by allowing 
them to use either the traditional income and principal rule or a total 
return standard*? when making annual spending decisions. As a result 
of the UMIFA, in general, today’s spending rules increasingly reflect 
colleges’ attempt to maximize total endowment return. 

Today there are three general types of spending rules used by col- 
leges. The first is the traditional spend-only-income rule. According to 
the 1994 NACUBO Study, only 10.5 percent of surveyed institutions 
continue to spend only all current income or a prespecified percent of 
current income.*? The proportion of institutions that use this type of 
rule has been declining since approval of the UMIFA by the National 
Conference of Commissioners on Uniform State Laws in 1972. An 
example of an institution that still follows this traditional spending 
tule is the University of Mississippi, which authorizes only that all 
current income from the endowment be spent each year. A criticism of 
this type of spending rule is that it forces an institution to invest 
primarily in fixed-income investments with high yields but little po- 
tential for capital appreciation in order to maximize current income. 
Investing in such a manner will probably result in slow endowment 
growth since a large proportion of endowment earnings are dividends 
and interest which are spent each year, and investments that offer 
greater capital appreciation are underweighted. Moreover, such a strat- 
egy may result in a decrease in the real purchasing power of the funds 
if inflation outpaces interest rates. 

The second general type of spending rule used today requires that a 
predetermined percentage of total endowment assets be spent each year. 
The sum of total endowment assets is usually based on the beginning 
market value of the endowment in that particular year or on a moving 
average of total endowment assets over a specified period of time.* 





38. Peter Williamson & Hazel A.D. Sanger, Educational Endowment Funds, in In- 
VESTMENT MANAGER’S HANDBOOK 827, 841 (Sumner N. Levine ed., 1980). 

39. Unir. Ment. Inst. Funps Act, 7A U.L.A. 705 (1985 & Supp. 1995). 

40. RESTATEMENT (THIRD) OF TRUSTS § 227 (1992). 

41. Total return is the sum of income yield and capital appreciation. 

42. Endowment Study, supra note 24, at 4. 

43. For example, if a three-year moving average is used, the institution would 
calculate the amount to be spent based on the average of total endowment assets at the 
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According to the 1994 NACUBO Study, 56.4 percent of surveyed 
institutions spend a prespecified percent of a moving average of market 
values from their endowment and 6.5 percent spend a prespecified 
percentage of the beginning market value of their endowment.** An 
example of an institution that uses this type of spending rule is the 
University of Pennsylvania, which spends 5.5 percent of a three-year 
moving average of market values as of a certain date of the preceding 
year. There are a number of strengths to this type of spending rule. It 
allows a college flexibility to invest more heavily for capital gains than 
for current income. It also allows spending from the endowment to 
keep pace with investment results. Finally, it is easy to explain this 
rule to less investment-sophisticated trustees or other interested parties. 
However, a criticism of this type of spending rule is that spending 
each year is not very predictable. Endowment spending from year to 
year can decrease, in either percentage or nominal terms, if a good 
quarter or year has dropped out of the moving average. An ebbing of 
a bull market could result not only in diminution in the growth of the 
amount spent each year, but could also result in an actual decline in 
spending. 

The third general type of spending rule is the constant-growth-rate 
rule. Here, spending from the endowment is increased each year at a 
prespecified growth rate that is greater than the inflation rate.*® For 
example, some colleges have rules authorizing a prespecified percentage 
of the preceding year’s spending, while other colleges decide on an 
appropriate rate each year. A specific example of the former is Radcliffe 
College whose spending rule states that spending from the endowment 
will increase 5 percent annually. The strengths of this type of rule are 
that the college is always spending more money out of the endowment 
and that it is very predictable, which helps when preparing the college’s 
annual budget. However, colleges must be careful about overspending. 
Those in charge must look at the spending rate each year to see if it 
is in line with investment results. If it is not, the college may be 
reaching into the book value of its endowment. Furthermore, this type 
of rule is less mechanical and therefore requires good oversight. 

Among the institutions surveyed in the 1994 NACUBO Study, in 
fiscal year 1994, the average endowment spending rate was 6 percent. 
Among smaller colleges (endowment assets of less than $25 million) 
the spending rate was 7.2 percent, whereas larger colleges (endowment 
assets of greater than $400 million) had a spending rate of only 4.5 





beginning of the past 3 years or last 12 quarters. Thus, if the total endowment assets 
were $200 million at the beginning of 1992, $220 million at the beginning of 1993, and 
$240 million at the beginning of 1994, the three-year moving average of total endowment 
assets would be $220 million. 

44. Endowment Study, supra note 24, at 4. 

45. If the growth in the amount spent is not greater than the inflation rate, the 
amount spent in real terms will actually decrease each year. 
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percent. The spending rate at public colleges was 6.6 percent, while 
private colleges spent 5.7 percent of total endowment assets. 

Such generalizations may obscure the various methods of spending 
endowment funds that exist among colleges. However, the important 
facts are that spending a portion of endowment funds has become 
increasingly important to the financial health of a college and that the 
UMIFA has been the catalyst for more liberal spending rules and more 
‘‘prudent’’ investment strategies that, in turn, have enabled endowment 
funds to grow through investment performance. 


II. THE UNIFORM MANAGEMENT OF INSTITUTIONAL FUNDS ACT 


Before the 1960’s, educational endowment funds were overwhelm- 
ingly conservative in their investment policies.** By the late 1960’s 
there was a controversy among endowment investment offices over the 
appropriate level of risk taking. The Uniform Management of Institu- 
tional Funds Act (UMIFA), approved in 1972 by the National Conference 
of Commissioners on Uniform State Laws, helped solve this controversy 
and many other problems that had plagued endowment investing, such 
as the delegation of investment authority,*’ the trustees’ authority and 
responsibility for the management of the endowment,* and the use of 
the total return concept in investing endowment funds.*® To appreciate 
the current legal rules of endowment fund investing and why such 
controversies arose it is useful to sketch the history of endowment 
investing. 


A. Historical Background 


Before the 1830’s, almost all college endowment funds were invested 
in notes, mortgages, advances, and real estate.*° By the 1830’s substan- 
tial investments in common stocks began to appear yet they were still 
small relative to total endowment assets.*' In 1830, the Supreme Court 
of Massachusetts established the ‘‘prudent man’’ rule which applied to 
the trustees of colleges in their role as investors of endowment funds.** 
This rule, as expounded by the Massachusetts court, admonished trus- 
tees in general and flexible terms ‘‘to observe how men of prudence, 





46. See J. Peter Williamson, Background Paper, in FUNDS FOR THE FUTURE 21, 97-98 
(1975). 

47. Section 5 of the Unir. Ment. Inst. Funps Act, 7A U.L.A. 720 (1985 & Supp. 
1995). See infra text accompanying notes 88-98. 

48. Sections 4 and 6 of the Unir. Ment. Inst. Funps Act, 7A U.L.A. 719, 721 (1985 
& Supp. 1995). See infra text accompanying notes 86-87 and 99-120. 

49. Section 2 of the Unir. Ment. Inst. Funps Act, 7A U.L.A. 716 (1985 & Supp. 
1995). See infra text accompanying notes 79-85. 

50. Williamson, supra note 46, at 97. 

51. Id. 

52. The ‘‘prudent man”’ rule was established in Harvard College v. Amory, 26 Mass. 
(9 Pick.) 446 (1830). 
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discretion, and intelligence manage their own affairs, not in regard to 
speculation, but in regard to the permanent disposition of their funds, 
considering the probable income, as well as the probable safety of the 
capital to be invested.’’** The Restatement of Trusts later used this 
standard to define a trustees’ duty and thus directed trustees ‘‘to make 
such investments and only such investments as a prudent man would 
make of his own property’’ when investing endowment funds.™* 

After the Massachusetts Supreme Court’s decision, as more cases 
against trustees were litigated, other courts helped shape the prudent 
man rule.®> In the process, the general legal principal enunciated by 
the Supreme Court of Massachusetts became, in some states, trans- 
formed into narrow and often irrational rules. Courts ‘‘showed a ten- 
dency ‘even in the absence of a statute to lay down definite subsidiary 
rules on what is and what is not a prudent investment’ and to treat a 
case disapproving a particular investment by a trustee ‘as precedent 
holding that no investment of that type is proper.’’’** Those states that 
did not immediately adopt the prudent man rule enacted a statutory 
legal list specifying permissible trustee investments.” 

The ‘‘prudent man’’ rule, as interpreted by the courts, hampered the 
investment choices of trustees. Moreover, colleges were forced to em- 
phasize fixed income investments, such as bonds, since colleges fol- 
lowed the traditional legal rules for trusts in determining the amount 
to be spent from endowment; they spent only the income from the 
endowment and kept the principal intact. 

Following the Civil War, colleges, reflecting these rules, increasingly 
invested their endowment funds in government and railroad bonds and 
other fixed-income securities.** During the latter half of the 19th cen- 
tury, bond holdings continued to rise as endowment investment in 
stocks declined.*® In the 1920’s, ‘‘endowment funds began to move 





53. Id. at 461. 

54. RESTATEMENT (SECOND) OF TRUSTS § 227 (1959). Section 227 of the Restatement 
uses substantively the same language as that of the Restatement Second. RESTATEMENT OF 
Trusts § 227 (1935). 

55. See, e.g., King v. Talbot, 40 N.Y. 76 (1869) (declaring that investments in common 
stocks were essentially per se imprudent). For more extensive treatment of case law 
pertaining to investments that were ruled imprudent see 4A William F. Fratcher, Scott 
on Trusts §§ 227.6-227.11 (4th ed. 1988 & Supp. 1990). For more extensive treatment of 
the history and case law pertaining to the prudent man rule see Bevi Longstreth, Modern 
Investment Management and the Prudent Man Rule (1986). 

56. Edward C. Halbach, Jr., Trust Investment Law in the Third Restatement, 27 REAL 
Prop., Pros. & TRusT J. 407, 410 (1992) (citing 3 William F. Fratcher, Scott on Trusts 
§ 227 (4th ed. 1988 & Supp. 1990)). 

57. States such as New York, Ohio, Pennsylvania, Texas, Illinois, and California 
limited their trustees to legal lists. See Mayo Adams Shattuck, The Development of the 
Prudent Man Rule for Fiduciary Investment in the United States in the Twentieth Century, 
12 Onto St. L. J. 491, 499-504 (1951). 

58. Williamson, supra note 46, at 97. 

59. Id. 
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quite substantially into common stocks, and institutions tended to 
dispose of real estate and mortgages.’’® These investments in stocks 
were primarily investments in high dividend stocks and not growth 
stocks.*: During the 1940’s and 1950’s the accumulation of high divi- 
dend equities continued; most colleges, however, continued to maintain 
substantial holdings in government bonds. 

Until the late 1960’s, colleges continued to follow a conservative 
investment strategy. However, the dramatic increase in stock prices 
during the 1960’s and the noted success of some famous institutions 
such as Harvard University, which had invested heavily in common 
stocks, caused many colleges to reexamine their traditional investment 
policies. Yet there was an impediment to a significant change in 
investment policy. A major shift towards common stock would lead to 
a significant drop in current investment income since the dividend rate 
on common stocks was less than the rates of return available on fixed- 
income securities. A move towards further investment in common stock 
would place severe strains on a college’s budget given the fact that 
spending rules required that only current income from endowment 
investments be spent. 

In order for colleges to change the focus of their investment policy 
to emphasize investment in common stocks, they had to switch to a 
total return method of accounting for their endowment investments. 
Under such an accounting method, ‘‘income’’ from endowment funds 
in common stock would include not only the dividends paid on the 
shares but also some portion of the unrealized capital appreciation.® 
The Ford Foundation was at the forefront in urging this change in 
investment and accounting policy.“ According to one scholar: 





60. Id. 

61. Growth stocks are equities that pay small dividends and are relatively risky but 
hold the promise of high expected appreciation in market price. 

62. From 1961 through 1968 the stock market, as represented by the S&P 500 
composite index, rose 80.4 percent. Standard & Poors, S&P Security Price INDEX RECORD— 
1994 EpITION (1994). 

63. For example, assume that the endowment fund of College A received 100 shares 
of XYZ Corporation with a market price of $100 per share. Further assume that the stock 
pays a $3 per share annual dividend and that one year after College A’s receipt of the 
shares, the stock has a market price of $110 a share. If the traditional income and 
principal rule is followed by College A then ‘‘income’’ will be $300—the $3 dividend 
multiplied by 100 shares. If, however, College A adopts the total return method of 
accounting, ‘‘income’’ includes some price appreciation in addition to the dividends 
actually paid. Thus, College A would have as much as $1300 of current income from 
this investment—the $3 dividend plus the $10 price appreciation multiplied by 100 
shares. Generally, however, only some portion of that $1300 would be allocated to income 
in order to allow for inflation and other contingencies. 

64. See WILLIAM L. CarEY & Craic B. BRIGHT, THE LAW AND THE LORE OF ENDOWMENT 
Funps (1969) [hereinafter CAREY & BRIGHT, THE LAW AND THE Lore]; See also WILLIAM L. 
CAREY & CRAIG B. BRIGHT, THE DEVELOPING LAW OF ENDOWMENT FUNDS: ““THE LAW AND THE 
Lore’’ REvisiITED [hereinafter CAREY & BRIGHT, The Developing Law] (1974). 
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The specific thrust of the Ford Foundation Reports was that col- 
leges and universities were investing too conservatively. The in- 
stitutions were giving up capital gain returns because of mistaken 
definitions of prudence and a desire not to lock up capital gain 
in perpetuity in endowments. In other words the spend-income- 
only rule was leading to unfortunate investment decisions.® 


The UMIFA addressed these problems by allowing colleges to use either 
the traditional principal and income rule or a total return standard 
when making annual spending decisions® and by giving colleges the 
power to invest under a more liberal prudent person rule—the prudent 
‘‘businessperson’”’ rule.” 

Unfortunately, by the time most colleges discovered the attraction of 
total return accounting and entered the stock market on a larger scale, 
the bull market of the 1960’s had come to an end. High inflation, poor 
stock market performance, and the declining value in bonds due to 
increasing interest rates caused dramatic losses in the value of endow- 
ment funds. For example, between June, 1973 and October, 1974 
Dartmouth College’s endowment shrunk from $170.3 million to some- 
where between $130 and $135 million.** Harvard lost approximately 
$300 million during the same period.® From a longer perspective, in 
the period between 1967 and 1978, the total endowment of Yale 
University remained the same, despite the receipt of more than $100 
million in gifts.7° 

Faced with these unsatisfactory results, colleges realized that they 
had to broaden their investment perspective to improve the return on 
their endowment funds. Armed with the more liberal prudent ‘‘busi- 
nessperson’’ rule, colleges turned to non-traditional investments such 
as real estate, venture capital, and foreign equities. Starting in the late 
1970’s colleges began to increase their investment in shopping centers, 
office buildings and unimproved land.”! They also began to invest 
through venture capitalists in nonmarketable securities of new compa- 
nies with high risk and the potential for high return. Colleges also saw 


the potential in investing in foreign markets and increasingly put more 
money in this area.” 





65. Dobris, supra note 37, at 52 (Footnotes omitted). 

66. Section 2 of the Unir. Mcmrt. Inst. Funps Act, 7A U.L.A. 716 (1985 & Supp. 
1995). See infra text accompanying notes 79-85. 

67. Section 6 of the Unir. Memr. Inst. Funps Act, 7A U.L.A. 721 (1985 & Supp. 
1995). See infra text accompanying notes 99-120. 


68. Michael C. Jensen, From Ivory Tower to Bottom Line, N.Y. TIMES, Jan. 15, 1975, 
at 86. 


69. Id. 

70. Yale Buys Interest in Corning Building, N.Y. Times, Dec. 10, 1978, at 69. 

71. Lee Smith, A Small College Scores Big in the Investment Game, ForTUNE, Dec. 
18, 1978 (spotlighting Grinnell College’s success in nontraditional endowment invest- 
ments and also highlighting other institutions’ atypical investments). 

72. Yale was a leader in this move to foreign equities. See Karen W. Arenson, At 
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Today, thanks to the changes in investment strategy motivated by 
the UMIFA, and an attractive capital market environment,”* the average 
college endowment has grown significantly. As of June 30, 1994, the 
average endowment participating in the NACUBO survey reported an 
annualized return of 12.7 percent between the years 1984 and 1994.” 
Yet as endowment assets have grown, colleges have increasingly in- 
vested in alternative equity investments, which are considered riskier 
and are more susceptible than stocks and bonds to extended periods of 
extreme over- and under-valuation. Alternative equity investments in- 
clude investments in areas such as venture capital, distressed securities, 
and alternative investment strategies such as hedge funds. Yale Uni- 
versity, for example, a leader in the move towards alternative equity 
investments, ‘‘now puts roughly [sixty] percent of its portfolio into 
less-conventional—and generally riskier—investments.’’’> Other presti- 
gious universities have between one-third to one-half of their endow- 
ment assets in such investments.” Given colleges increasing need for 
endowment funds and their experience of investing in an area when 
the particular market has reached a top, one may wonder how ‘“‘pru- 
dent’’ such an investment strategy is. 

This historical sketch of endowment investing is necessary to appre- 
ciate the different investment approaches that have been taken over the 
years. With that background we can now analyze the UMIFA in depth 
and examine its full impact on endowment investing, including its 
affect on today’s investment strategies. 


B. The Uniform Management of Institutional Funds Act 


The Uniform Management of Institutional Funds Act (UMIFA) was 
introduced by the Commissioners on Uniform State Laws in 1972. As 
of January 1, 1996, the Act has been enacted in 38 states’? and the 





Yale, an ‘Original Thinker’ Gets Results and Attention, N.Y. Times, July 24, 1995, at 
A11. 

73. Between August 1982 and January 1996, the stock market, as represented by the 
S&P 500 composite index, increased almost 400 percent. Standard & Poors, S&P SECURITY 
Price INDEX RECORD—1994 EDITION (1994). 

74. Endowment Study, supra note 24, at 8. 

75. Arenson, supra note 8. 

76. Id. 

77. The states listed in alphabetical order are: Arkansas (1992); California (1973); 
Colorado (1973); Connecticut (1973); Delaware (1974); Florida (1990); Georgia (1984); 
Illinois (1973); Indiana (1989); Iowa (1990); Kansas (1973); Kentucky (1976); Louisiana 
(1976); Maine (1993); Maryland (1973); Massachusetts (1976); Michigan (1976); Minnesota 
(1973); Missouri (1976); Montana (1973); New Hampshire (1973); New Jersey (1975); New 
York (1978); North Carolina (1985); North Dakota (1975); Ohio (1975); Oklahoma (1992); 
Oregon (1975); Rhode Island (1972); South Carolina (1990); Tennessee (1973); Texas 
(1989); Vermont (1973); Virginia (1973); Washington (1973); West Virginia (1979); Wis- 
consin (1975); and Wyoming (1991). Unir. Ment. Inst. Funps Act, 7A U.L.A. 705 (1985 
& Supp. 1995). Some states have enacted the UMIFA as written, whereas other states 


have slightly modified it. However, each state has maintained the substance and spirit 
of the uniform law. 
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District of Columbia. The Act was designed to establish guidelines for 
the management of investments held by eleemosynary institutions. A 
college that operates exclusively for educational purposes and holds an 
endowment for the college’s own benefit falls under the jurisdiction of 
the Act. 

As explained above,” since the 1960’s, the governing boards of 
colleges have become increasingly interested in making more effective 
use of endowment funds. Until approval of the UMIFA, however, the 
governing boards and their counsel struggled with questions involving 
the use of the total return concept in investing and spending endowment 
funds, permissible investments, and the legal authority and responsi- 
bility for the management of endowment funds. Another problematic 
issue that limited the flexibility of investing endowment funds was that 
some gifts and grants contained restrictions on the use of funds or 
selection of investments. The Act, written primarily to avoid distortion 
of sound investment policies, offered a rational solution to these prob- 
lems by providing: 


1) a standard of prudent use of appreciation in invested funds 
(Section 2); 

2) specific investment authority (Section 4); 

3) authority to delegate investment decisions (Section 5); 

4) a standard of business care and prudence to guide governing 


boards in the exercise of their duties under the Act (Section 6); 
and 

5) a method of releasing restrictions on use of funds or selection 
of investments by donor acquiescence or court action (Section 7). 


In this part, the purpose and affect of these important sections of the 
UMIFA will be examined. 


1. Use of Appreciation 


Section 2 of the UMIFA applies to the use of ‘‘true’’ endowment or 
funds that have been given to a college on the condition that the 
principal be invested and preserved in perpetuity. Gifts of ‘‘true’’ 
endowment comprise a majority of endowment funds.”? Since only 
income from ‘‘true’’ endowment funds may be spent, governing board 
members who invested such funds tended to invest them overwhelm- 
ingly in high-yielding fixed income instruments that offered little or 
no price appreciation. However, those investments could not preserve 
the real purchasing power of the funds when inflation outpaced interest 
rates. Furthermore, ‘‘too often the desperate need of some institutions 





78. See supra text accompanying notes 62-76. 


79. True endowment constitutes approximately 64 percent of the average college’s 
total endowment. See supra note 26. 
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for funds to meet current operating expenses ... led their managers, 
contrary to their best long-term judgment, to forego investments with 
favorable growth prospects if they [had] a low current yield.’’®° 

Section 2 of the Act was designed to solve this problem by implicitly 
expanding the definition of income and explicitly embracing the total 
return method of accounting. Section 2 states: 


The governing board may appropriate for expenditure for the uses 
and purposes for which an endowment fund is established so 
much of the net appreciation, realized and unrealized, in the fair 
value of the assets of an endowment fund over the historic dollar 
value of the fund as is prudent under the standard established by 
Section 6. This Section does not limit the authority of the govern- 
ing board to expend funds as permitted under other law, the terms 
of the applicable gift instrument, or the charter of the institution.* 


Section 2 authorizes the appropriation of the net appreciation of an 
investment for spending purposes. Income is now defined as current 
yield plus any amount of net appreciation that is prudent to spend. 
‘‘Realization’’ of gains and losses in the context of a nontaxable elee- 
mosynary institution is a meaningless concept since realization is a tax 
concept that applies only to taxable entities. It is, therefore, not nec- 
essary to wait for an investment to be sold to determine the net 
appreciation or loss that can be considered. 

Section 2 authorizes trustees to expend appreciation subject to a 
standard of business care and prudence. This standard of care, which 
is similar to that of a director of a business corporation,” is that of a 
reasonable and prudent director of a nonprofit corporation. This stan- 
dard is different from the traditional prudent man standard used to 
judge the actions of private trustees and is more akin to the prudent 
investor rule found in the current Restatement (Third) of Trusts.* The 
Commissioners believed that there were no constitutional objections to 
making this section retroactive, thus freeing up those funds that had 
been donated prior to promulgation of Section 2. They also found no 
substantial authority for denying retroactive application. 

Section 3, which is also applied retroactively, is a rule of construction 
that affects the application of Section 2. It states that ‘‘Section 2 does 
not apply if the applicable gift instrument indicates the donor’s inten- 
tion that net appreciation shall not be expended.’’* Thus, only if a gift 
instrument expresses the donor’s intention that the governing board 
may not appropriate the appreciation of the value in the gift will the 





. CAREY & BRIGHT, THE LAW AND THE LORE, supra note 64, at 5. 

. Unir. Ment. Inst. Funps Act, 7A U.L.A. 716 (1985 & Supp. 1995). 

. Unir. Ment. Inst. Funps Act, 7A U.L.A. § 6 cmt. 721 (1985 & Supp. 1995). 
. RESTATEMENT (THIRD) OF TRUSTS § 227 (1992). 

. Unir. Ment. Inst. Funps Act, 7A U.L.A. 717 (1985 & Supp. 1995). 
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donor’s desires control. Section 3 specifies that a restriction upon the 
expenditure of net appreciation will not be implied where the gift 
authorizes use of only ‘‘‘income,’ ‘interest,’ ‘dividends,’ or ‘rents, 
issues, or profits’’’ or where the gift directs that the principal be 
preserved. This rule of construction assumes that a grantor who makes 
a donation to a college’s endowment seldom makes a full statement of 
his intentions and that the grantor’s ‘‘unstated intention is usually quite 
different from the intention of a grantor who makes a gift to a trust for 
private beneficiaries.’’** Section 3 assumes that the grantor: 


(1) means to devote to the institution any return or benefit that 
the institution can obtain from the gift, (2) acknowledges the 
responsibility of the institutional management to determine the 
prudent use of the return or benefit over time and (3) usually 
regards the ‘‘amount’’ of the gift as the dollars given or the dollar 
value of the property transferred to the institution at the time of 
the gift.* 


Section 2 has played a leading role in the diversification of endow- 
ment funds. Those investing endowment funds have been able to invest 
more in common stocks and other investments that promise greater 
capital appreciation than fixed-income securities given the relaxation 
of the traditional spend-only-income rule. They can reach for greater 
capital appreciation by diversifying a part of the endowment into more 
illiquid investments such as venture capital or real estate without 
worrying about having enough endowment ‘‘income’”’ to use for current 
spending needs. Under Section 2, the trustees are able to take a long- 
term perspective and invest for the future, instead of being concerned 
only with current yields. However, since the trustees’ are governed by 
a standard of prudence the drafters of the UMIFA hoped that trustees 
would not unduly emphasize capital appreciation, opting instead to 
concentrate on a prudent blend of yield and capital appreciation over 
the long run. 


2. Specific Investment Authority 


Section 4 sets forth a general grant of investment powers in order to 
clarify the authority of a board of trustees to select investments. It 
provides broad guidelines of investment authority. It states that: 


In addition to an investment otherwise authorized by law or by 
the applicable gift instrument, and without restriction to invest- 
ments a fiduciary may make, the governing board, subject to any 
specific limitations set forth in the applicable gift instrument or 





85. Unir. Ment. Inst. Funps Act, 7A U.L.A. § 3 cmt. 717 (1985 & Supp. 1995). 
86. Unir. Ment. Inst. Funps Act, 7A U.L.A. § 3 cmt. 717-18 (1985 & Supp. 1995). 
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in the applicable law other than law relating to investments by a 
fiduciary, may: 

(1) invest and reinvest an institutional fund in any real or personal 
property deemed advisable by the governing board, whether or 
not it produces a current return, including mortgages, stocks, 
bonds, debentures, and other securities of profit or non-profit 
corporations, shares in or obligations of associations, partnerships, 
or individuals, and obligations of any government or subdivision 
or instrumentality thereof; 

(2) retain property contributed by a donor to an institutional fund 
for as long as the governing board deems advisable; 

(3) include all or any part of an institutional fund in any pooled 
or common fund maintained by the institution; and 

(4) invest all or any part of an institutional fund in any other 
pooled or common fund available for investment, including shares 
or interests in regulated investment companies, mutual funds, 
common trust funds, investment partnerships, real estate invest- 
ment trusts, or similar organizations in which funds are commin- 
gled and investment determinations are made by persons other 
than the governing board.®*’ 


By enacting Section 4, the drafters of the UMIFA recognized that 
new investment products and services are introduced into the market 
continuously and that the legal standard under the prudent man rule 
as applied to college endowments unduly restricted the investment 
choices of a board of trustees. Subsections (1) and (4) provide the 
necessary broad powers of investment that allow a board of trustees to 
adopt a flexible, diversified, long-range investment plan for their en- 
dowment by clarifying that all the stated investments are appropriate. 
The lists are not meant to be collectively exhaustive, but instead reflect 
the idea that as long as the board is acting with prudence and acting 
within the terms of a gift instrument, it may invest in any vehicle that 
the board deems appropriate. 

Furthermore, prior to the enactment of subsection (3), there was a 
question of whether a board of trustees was obligated to keep unres- 
tricted and restricted funds separate, or whether it may mingle all the 
funds in one common pool. Private trustees are generally not allowed 
to pool funds of different trusts.** However, subsection (3) makes it 
clear that in the absence of restrictions in the terms of the gift as to 
this matter, such pooling by a board of trustees is permissible. 


3. Delegation of Investment Management 


In light of the enormous size of some college endowments, the 
importance of even small endowment funds, and the complexity and 





87. Unir. Ment. Inst. Funps Act, 7A U.L.A. 719 (1985 & Supp. 1995). 


88. See 2A William F. Fratcher, Scotr on Trusts § 179, at 497-506 (4th ed., 1988 & 
Supp. 1990). 
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volatility of the financial markets, management of an endowment fund 
requires professional skill and daily attention. The boards of most 
educational institutions are not equipped to make investment decisions 
on a day-to-day basis. In general, they lack the experience or time to 
personally provide that type of management. As a practical matter, 
college trustees must delegate investment responsibilities. The question 
becomes to what extent are they permitted to under the law. 

Prior to enactment of the UMIFA, according to the Restatement 
(Second) of Trusts,®° a trustee, whether of a private or charitable trust, 
was under the duty not to delegate ‘‘acts which the trustee can reason- 
ably be required personally to perform.’’® Specifically, the trustee can 
not delegate the ‘‘power to select investments,’’ but the trustee may 
solicit advice, especially if the matter concerns ‘‘professional skill or 
facilities . . . not possessed by the trustee himself.’’*! The Restatement 
(Second) of Trusts did, however, draw a distinction in the case of 
charitable corporations: ‘‘It may be proper, for example, for the board 
[of a charitable corporation] to appoint a committee of its members to 
deal with the investment of the funds of the corporation, the board 
merely exercising a general supervision over the actions of the com- 
mittee.’’*? 

Yet despite this distinction, the law was unclear as to the board’s 
ability to delegate investment responsibilities to a responsible officer of 
the college, much less an advisor or manager outside the college. In 
the absence of a controlling statute, the legality of investment decisions 
by the trustees of a college often depended on whether they were held 
to the standards imposed on private trustees or to those imposed on 
corporate directors. The standards imposed on corporate directors were 
much more generous than the standards imposed on trustees, and 
allowed corporate directors to delegate most management duties pro- 
vided they retained general supervision over the business. 

Despite this confusion, there was no substantial authority that pre- 
vented a board of trustees from delegating investment responsibility for 
its endowment to ‘‘a committee of its board, or to its officers, or to 
other responsible employees, subject of course to the overall supervision 
of the board.’’*? With the exception of one Massachusetts case decided 
in 1931, the few authorities on point upheld the right of the charitable 
corporation to provide for such delegation. But there still was no 





89. RESTATEMENT (SECOND) OF TRUSTS §§ 171 & 379 (1959). 

90. RESTATEMENT (SECOND) OF TRUSTS § 171 (1959). 

91. RESTATEMENT (SECOND) OF TRUSTS § 171 cmt. h & d (1959) 

92. RESTATEMENT (SECOND) OF TRUSTS § 379, cmt. b (1959). 

93. CAREY & BRIGHT, THE DEVELOPING LAw, supra note 64 at 27. 

94. Boston v. Curley, 177 N.E. 557 (Mass. 1931). See, CAREY & BRIGHT, THE LAW AND 
THE LORE, supra note 64, at 30. 

95. New England Trust Co. v. Paine, 59 N.E.2d 263 (Mass. 1945); Massachusetts 
Charitable Mechanic Ass’n v. Beede, 70 N.E.2d 825 (Mass. 1947); City of Bangor v. Beal, 
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authority for trustees to delegate investment responsibility to outside 
management. 

Section 5 of the UMIFA answered any question that had arisen as to 
the power of a governing board to delegate investment decisions. It 
reads, 


Except as otherwise provided by the applicable gift instrument or 
by applicable law relating to governmental institutions or funds, 
the governing board may (1) delegate to its committees, officers 
or employees of the institution or the fund, or agents, including 
investment counsel, the authority to act in place of the board in 
investment and reinvestment of institutional funds, (2) contract 
with independent investment advisors, investment counsel or man- 
agers, banks, or trust companies, so to act, and (3) authorize the 
payment of compensation for investment advisory or management 
services.*® 


This section clarifies the governing board’s authority to delegate in- 
vestment management and to purchase investment advisory and man- 
agement services. However, responsibility for investment policy and 
selection of competent agents remains with the board under the standard 
of business care and prudence. Since approval of Section 5 of the 
UMIFA, it has become increasingly popular for colleges to have their 
endowments managed by outside professional money managers. As of 
June 30, 1994, a substantial majority of the 447 institutions surveyed 
by NACUBO outsourced management of at least fifty percent of their 
endowment funds to professional money managers.*” 

A prime example of the use of Section 5’s explicit recognition of a 
board’s ability to delegate investment responsibility to outside invest- 
ment advisors can be found in the case of Buena Vista University. 
Since 1980, when the college received the first $3 million payment of 
a donor’s $18 million pledge, it has given control over investment 
decisions to the esteemed money manager Sir John Templeton.” The 
donor made the gift on the condition that the college have Templeton 
invest it. Prior to the pledge, Buena Vista had an endowment of $1.7 
million and admittedly had no investment strategy. Since that time its 
endowment has increased to $66 million. It is doubtful that had the 
college managed the funds in-house it would have had such spectacular 





26 A. 1112 (Me. 1892); Wilstach Estate, 1 Pa. D.& C.2d 197 (Orphans’ Ct. 1954); Graham 
Bros. Co. v. Galloway Women’s College, 81 S.W.2d 837 (Ark. 1935). See, CAREY & BRIGHT, 
THE LAW AND THE LORE, supra note 64, at 32-33. 

96. Unir. Mont. Inst. Funps Act, 7A U.L.A. 720 (1985 & Supp. 1995). 

97. Endowment Study, supra note 24, at 241-366. 

98. Julie L. Nicklin, A Risky Strategy?, CHRoN. HIGHER Epuc., Nov. 17, 1995, at A33. 

99. The funds are now controlled by Templeton, Galbraith, & Hansberger, the in- 
vestment-advice subsidiary of Franklin Resources which purchased Templeton’s mutual 
fund business in 1992. 
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returns. This example highlights the importance of a board’s ability to 
delegate investment authority to outside investment managers and Sec- 
tion 5’s explicit recognition of its ability to do so. 


4. Standard of Conduct of the Members of a Governing Board 


Investments with the greatest potential of capital appreciation are 
generally those that entail the greatest risk of loss. If one chooses to 
invest in venture capital and emerging markets instead of a bond, one 
gains the prospect of greater captial appreciation but only at the risk 
of loss. Given the fact that the board of an educational institution 
generally has discretion in picking investments, what are the conse- 
quences of poor decisions other than the loss of money? Under what 
circumstances can the governing board be held liable for the losses? 

The historical roots of charitable organizations such as colleges have 
served to blur the distinctions among private trusts, nonprofit corpo- 
rations, and business corporations. Initially, courts often applied tra- 
ditional fiduciary rules from private trust law in examining the decisions 
of college trustees.‘°° Under those strict fiduciary standards, the duty 
of care for a trustee was expressed in terms of the prudent man rule 
whereby the trustee was ‘‘under a duty to the beneficiary in adminis- 
tering the trust to exercise such care and skill as a man of ordinary 
prudence would exercise in dealing with his own property ... .’’™ 
and was directed ‘‘to make such investments and only such investments 
as a prudent man would make of his own property having in view the 
preservation of the estate and the amount and regularity of the income 
to be derived.’’°? As explained earlier,’°* this prudent man rule was 
first established in the case of Harvard College v. Amory’ and through 
the years lost most of its generality as courts ‘‘even in the absence of 
a statute [laid] down definite subsidiary rules on what is and what is 
not a prudent investment’ and treated a case disapproving a particular 
investment by a trustee ‘‘as a precedent holding that no investment of 
that type is proper.’’’°> Under this duty of care, liability can be found 
under a simple negligence standard.’ This strict fiduciary standard 
led to cautious investment strategies because of fear of liability. 

In contrast, the standards of duty applied to a corporate director are 
more lenient. A corporate director has two basic fiduciary duties: a 
duty of care and a duty of loyalty. The duty of care has been defined 





100. See, e.g., Graham Bros. Co. v. Galloway Woman’s Col., 81 S.W.2d 837 (Ark. 
1935) (applying traditional private trustee fiduciary rules when examining the investment 
decisions of college trustees). 

101. RESTATEMENT (SECOND) OF TRUSTS § 174 (1959). 

102. RESTATEMENT (SECOND) OF TruSTS § 227 (1959). 

103. See text accompanying notes 52-57. 

104. 26 Mass. (9 Pick.) 446 (1830). 

105. 3 William F. Fratcher, Scott on Trusts § 227 (4th ed. 1988 & Supp. 1990). 

106. Id. § 227.1, at 435-37. 
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as an obligation to act in a corporate capacity in good faith and ‘‘with 
the care an ordinarily prudent person in a like position would exercise 
under similar circumstances.’ This standard allows delegation of 
specific functions while retaining the role of overseer. Moreover, the 
business judgment rule protects the corporate director against liability 
for a mere error of judgment; thus mere negligence would not subject 
a director to liability... The duty of loyalty requires the director to 
subordinate his or her individual and private interests to his or her 
duty to the corporation whenever the two conflict and to forgo conflicts 
of interest.’ 

Prior to enactment of the UMIFA, courts were split as to the standard 
to be applied to members of the board of a charitable corporation. The 
result was a series of seemingly disjointed cases that made it difficult 
for governing boards and their attorneys to predict judicial judgment.’ 
However, enactment of Section 6 of the UMIFA cleared up this issue. 
Section 6 states that 


In the administration of the powers to appropriate appreciation, 
to make and retain investments, and to delegate investment man- 
agement of institutional funds, members of a governing board shall 
exercise ordinary business care and prudence under the facts and 
circumstances prevailing at the time of the action or decision. In 
so doing they shall consider long and short term needs of the 
institution in carrying out its educational, religious, charitable, or 
other purposes, its present and anticipated financial requirements, 
expected total return on its investments, price level trends, and 
general economic conditions." 


Section 6 establishes a standard of care for a member of a governing 
board that is comparable to that of a director of a business corporation 
rather than that of a private trustee; it is written, however, in terms of 
the duties and responsibilities of a director of a charitable organization. 

On its face, Section 6, along with the other sections, provides a great 
deal of discretion to the board members of a college that operate in a 
state that has adopted the UMIFA. The Act speaks in fairly general 





107. REVISED MODEL Business Corp. Act § 8.30(a) (1994). 

108. Smith v. Van Gorkom, 488 A.2d 858, 873 (Del. 1985). 

109. Bayer v. Beran, 49 N.Y.S.2d 2 (Sup. Ct. 1944). 

110. Cases applying trust standards include: California v. Larkin, 413 F. Supp. 978 

(N.D. Cal. 1976); Lynch v. John M. Redfield Found., 9 Cal. App. 3d 293, 88 Cal. Rptr. 
86 (1970); Holt v. College of Osteopathic Physicians and Surgesns, 61 Cal. 2d 750, 394 
P. 2d 932, 40 Cal. Rptr. 244 (1964). 
Cases applying the corporate standard include: Stern v. Lucy Webb Hayes National 
Training School, 381 F. Supp. 1003 (D.D.C. 1974) (decided prior to local enactment of 
the UMIFA; Denckia v. Independence Found.), 193 A.2d 538 (Del. 1963); City of Paterson 
v. Paterson General Hospital, 235 A.2d 487 (N.J. 1967). 

111. Unir. Ment. Inst. Funds Act, 7A U.L.A. 721 (1985 & Supp. 1995). 
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terms, yet decision-makers and college attorneys would like more de- 
tailed guidance. Since the case law is sparse it is helpful to look at the 
Treasury Regulations from which Section 6 was partly derived. 

The Treasury Regulations were issued under the authority of section 
4944 of the Internal Revenue Code,’ which imposes certain taxes upon 
private foundations, as defined in section 509 of the Internal Revenue 
Code, if they engage in transactions that ‘‘jeopardize’’ a charitable 
purpose. Under these regulations, foundation managers are deemed to 
have jeopardized the charitable purpose of their foundation if, in making 
investments, they ‘‘have failed to exercise ordinary business care and 
prudence, under the facts and circumstances prevailing at the time of 
making the investment, in providing for the long- and short-term 
financial needs of the foundation to carry out its exempt purposes.’’*”® 
Although the tax applied in this section is not typically applicable to 
colleges, these Treasury Regulations are worth analyzing since they 
examine proper investments for prudent managers of private founda- 
tions and since the standard of care and prudence found in these 
Treasury Regulations are the model for the care and prudence provisions 
of the UMIFA, which does govern board members of colleges in states 
in which the Act has been adopted. 

Under Treasury Regulation § 53.4944-1(a)(2), a jeopardizing invest- 
ment is one that is made without the exercise of ordinary business care 
and prudence, under the facts and circumstances at the time of the 
investment, in providing for the foundation’s financial need in carrying 
out its exempt purpose. In exercising the requisite standard of care and 
prudence the manager may consider the total expected return (income 
and capital appreciation), the risk of rising and falling prices, and the 
need for diversification within the investment portfolio. Although no 
category of investments is treated as per se in violation of section 4944, 
certain investments will be scrutinized, such as ‘‘trading in securities 
on margin, trading in commodity futures, investments in working 
interests in oil and gas wells, the purchase of ‘puts,’ ‘calls,’ and 
‘straddles,’ the purchase of warrants, and selling short.’’!* The deter- 
mination whether an investment is a ‘‘jeopardizing investment’’ will 
be made as of the time the foundation makes the investment. 

The Regulations provide some examples that illustrate whether the 
standard of care and prudence has been violated. One example depicts 
a situation under which investing in venture capital violates the duty 
of care and prudence, whereas another example concludes differently." 





112. I.R.C. § 4944. 

113. Treas. Reg. § 53.4944-1(a)(2)(i) (1979). 

114. Treas. Reg. § 53.4944-1(a)(2)(ii) (1979). 

115. Treas. Reg. § 53.4944-1(c)(1) & (2) 

Example (1). A is a foundation manager of B, a private foundation with assets of 
$100,000. A approves the following 3 investments by B after taking into account with 
respect to each of them B’s portfolio as a whole: (1) An investment of $5,000 in the 
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In a third example, an investment in unimproved real estate is held to 
meet the business care and prudence standard set by the regulations.*® 

Since the standard of Section 6 of the UMIFA was derived in part 
from Treasury Regulation 53.4944-1(a)(2), one would expect that in a 
state that has adopted the Act, a court would find the Regulation and 
the examples that follow as persuasive authority in determining whether 
the governing board members of a college have met their standard of 
conduct. There is no reason to believe that the guidance found in these 
regulations should be confined to cases involving private foundations 
and not extended to the investment decisions made by board members 
of colleges since colleges, while typically not private foundations, are, 


like private foundations, often organized as nonprofit or charitable 
corporations. 





common stock of corporation X; (2) an investment of $10,000 in the common stock of 
corporation Y; and (3) an investment of $8,000 in the common stock of corporation Z. 
Corporation X has been in business a considerable time, its record of earnings is good 
and there is no reason to anticipate a diminution of its earnings. Corporation Y has a 
promising product, has had earnings in some years and substantial losses in others, has 
never paid a dividend, and is widely reported in investment advisory services as seriously 
undercapitalized. Corporation Z has been in business a short time and manufactures a 
product that is new, is not sold by others, and must compete with a well-established 
alternative product that serves the same purpose. Z’s stock is classified as a high-risk 
investment by most investment advisory services with the possibility of substantial long 
term appreciation but with little prospect of a current return. A has studied the records 
of the three corporations and knows the foregoing facts. In each case the price per share 
of common stock purchased by B is favorable to B. Under the standards of paragraph 
a)(2)(i) of this section, the investment of $10,000 in the common stock of Y and the 
investment of $8,000 in the common stock of Z may be classified as jeopardizing 
investments, while the investment of $5,000 in the common stock of X will not be so 
classified. . . . 

Example (2). Assume the facts as stated in example (1), except that: (1) in the case of 
corporation Y, B’s investment will be made for new stock to be issued by Y and there 
is reason to anticipate that B’s investment, together with investments required by B to 
be made concurrently with its own, will satisfy the capital needs of corporation Y and 
will thereby overcome the difficulties that have resulted in Y’s uneven earnings record; 
and (2) in the case of corporation Z, the management has a demonstrated capacity for 
getting new businesses started successfully and Z has received substantial orders for its 
product. Under the standards of paragraph (a)(2)(i) of this section, neither the investment 
in Y nor the investment in Z will be classified as a jeopardizing investment... . 

116. Treas. Reg. § 53.4944-1(c)(3) 

Example (3). D is a foundation manager of E, a private foundation with assets of 
$200,000. D was hired by E to manage E’s investments after a careful review of D’s 
training, experience and record in the field of investment management and advice 
indicated to E that D was well qualified to provide professional investment advice in the 
management of E’s investment assets. D, after careful research into how best to diversify 
E’s investments, provide for E’s long-term financial needs, and protect against the effects 
of long-term inflation, decides to allocate a portion of E’s investment assets to unimproved 
real estate in selected areas of the country where population patterns and economic 
factors strongly indicate continuous growth at a rapid rate. D determines that the short- 
term financial needs of E can be met through E’s other investments. Under the standards 
of paragraph (a)(2)(i) of this section, the investment of a portion of E’s investment assets 
in unimproved real estate will not be classified as a jeopardizing investment... . 
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The most significant consequence of Section 6 of the UMIFA is that 
it alters the standard by which governing board members will be judged 
from the prudent man rule to a clearer and more modern rule that is 
akin to the Restatement (Third) of Trusts’ Prudent Investor Rule. Section 
6 recognizes that endowment investment law should reflect and accom- 
modate current knowledge and concepts in the financial community. 
‘“‘Experience, knowledge, and practices in the modern investment world 
demonstrate that many prohibitions developed under the traditional 
prudent man rule [were] unwarranted and likely to be counterproduc- 
tive.’’"”7 Over the years new investment products and techniques have 
developed, as have information and theory concerning financial markets 
and prudent investing. Specifically, Section 6 frees trustees from the 
shackles of the prudent man rule and allows them to invest under the 
more flexible modern portfolio theory. 

The objective of the prudent man rule is the production of income 
and preservation of principal. The danger to ihe preservation of prin- 
cipal caused by rising inflation has never been a major concern of the 
law promulgated under the prudent man rule.’ Under this rule the 
focus is on the propriety of each investment in isolation, with certain 
investments being prohibited entirely because of case law.’*® Under the 
prudent man rule, any speculative investment is a breach of trust. These 
principles are wholly inconsistent with contemporary theory on port- 
folio management.’”° 

Modern portfolio theory is primarily concerned with the relationship 
of the individual investment to the entire investment portfolio. Under 
modern portfolio theory, risk is not a matter of the volatility of the 
individual investment, instead it is a matter of the risk content of the 
portfolio viewed in its entirety. A volatile investment that contributes 
to the diversification of the portfolio may not increase total portfolio 
risk. To understand this concept, as well as modern portfolio theory, 
it is necessary to examine the concept of risk. 

A prominent principle of modern portfolio theory is that the price of 
an investment is a function of 1) the rate of total return (interest and 
capital appreciation) that the investment is expected to generate and 2) 
the risk that the actual performance will be below the expected return. 
The risk of a shortfall of return is divided into two categories. The 
first, which is the risk that the return in the market in which the asset 





117. Edward C. Halbach, Jr., Trust Investment Law in the Third Restatement, 77 Iowa 
L. REv. 1153 (1992). 

118. The ‘‘likelihood of inflation’ is listed in the Comment to Section 227 of the 
Restatement as the last of the ten factors a trustee should consider in selecting an 
investment. RESTATEMENT, supra note 101, § 227, at 535. 

119. See text accompanying notes 55-57. 

120. For extensive treatment of modern portfolio theory see Frank K. Reilly, INvEst- 
MENTS 551-591 (1992); Robert Hagin, MODERN PorTFOLIO THEORY (1979); Burton G. Malkiel, 
A RANDOM WALK Down WALL STREET 215-263 (1990); and Andrew Rudd & Henry K. 
Clasing, Jr, MODERN PorTFOLIO THEORY (1982). 
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is situated will fall short of the expected return, is called ‘‘systemic”’ 
or ‘‘market’’ risk and affects the entire range of investments in that 
asset class. Examples of systemic risk include the risk associated with 
a presidential assassination or the risk associated with a general stock 
market collapse. The second type of risk is that which peculiarly affects 
a particular investment within an asset class. This second type of risk 
is known as “‘specific’’ or ‘‘residual’’ risk. An example of specific risk 
is the risk that Company X will suffer a labor strike. According to 
modern portfolio theory, the market compensates the investor for the 
systemic risk. The compensation is in the form of an adjustment of the 
return that inures to the particular asset class. To the extent the risk 
of the shortfall of return is of specific risk, the market does not 
compensate for the risk. Thus the market will not compensate for the 
risk that Company X will suffer a labor strike. 

An investor can regulate the systemic risk by selecting a level of risk 
and reward and then selecting investments that are consistent with that 
level. An investor can protect against the specific risk only by diver- 
sifying, that is, by acquiring assets that tend to offset the unique risk 
that attends each specific investment separately. In diversifying it is 
important for the investor to focus upon each asset as an integral 
component of the portfolio and not in isolation. Thus, for example, the 
modern rule under Section 6 allows the inclusion of commodity futures 
in a college endowment fund that is otherwise conservatively invested. 
These speculative investments by definition have high specific risk, 
and have high systemic risk as well. These risky investments, however, 
are part of a broad portfolio; thus diversification eliminates the specific 
risk (it is assumed the portfolio also has investments with very low 
systematic risk such as short-term U.S. government bonds). Under the 
prudent man rule, investment in commodity futures would violate the 
governing board’s duty of care. Under the more modern rule, as rep- 
resented by Section 6 of the UMIFA, investment in such speculative 
investments are permissible as long as the whoie portfolio is not unduly 
speculative. The modern rule allows investment managers of endow- 
ment funds to diversify the endowment better; in reality, this lessens 
the investment risks incurred under the prudent man rule. In fact it is 
likely a board of trustees would be deemed to have violated its duty 
to ‘‘exercise ordinary business care and prudence’’ if it did not properly 
diversify the endowment funds across many asset classes.’”7 


5. Release of Restrictions on Use or Investment 


A donor of funds to a college endowment may place restrictions on 
the use of those funds that the donee institution must adhere to. The 





121. See Mater of Estate of Collins, 139 Cal. Rptr. 644, 72 C.A.3d 663 (1977) (trustee 
is under the duty to beneficiary to distribute risk of loss by reasonable diversification of 
investments unless under circumstances it is prudent not to do so). 
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donor, for example, may require that the funds be used to build a new 
science building or to fund a scholarship. The donor may also require 
that the funds be invested in a certain way. For example, the restriction 
may state that the donated funds be invested only in U.S. 30-year 
treasury bonds. Often, the restrictions on use or investment become 
outmoded, wasteful, or unworkable. ‘‘One of the difficult problems of 
[endowment] fund management involves gifts restricted to uses which 
cannot be feasibly administered or to investments which are no longer 
available or productive.’’!?? 

Prior to enactment of the UMIFA, the primary way to make the 
necessary adjustments to the restricted charitable donation was through 
the application of the legal doctrine of cy pres. This doctrine is applied 
by courts of equity when a donor’s gift is held by a charitable organi- 
zation, such as a college, which believes that the desire of the donor 
can no longer or should not be carried out in the manner directed by 
the donor. There are three conditions that must be met in order for a 
court to apply the rule.’?* First, the gift must be given in trust. Second, 
the donor must have a general charitable intention. Third, it must be 
illegal, impracticable, or impossible to carry out the terms of the 
particular charitable purpose specified. The doctrine of cy pres was not 
a satisfactory answer for colleges hoping to free themselves from the 
donor’s restrictions since cases were often decided in favor of main- 
taining the terms of the gift instrument.’ Furthermore, the doctrine 
was either reluctantly applied or not applied at all in some states.*?5 

The authors of the UMIFA saw the need for a standard to review 
obsolete gift restrictions and a way to modify or adjust them and 
composed Section 7 to fill this need. Section 7 of the UMIFA states: 


(a) With the written consent of the donor, the governing board 
may release, in whole or in part, a restriction imposed by the 
applicable gift instrument on the use or investment of an institu- 
tional fund. 

(b) If written consent of the donor cannot be obtained by reason 
of his death, disability, unavailability, or impossibility of identi- 
fication, the governing board may apply in the name of the 
institution to the [appropriate] court for release of a restriction 





122. Unir. Ment. Inst. Funps Act, 7A U.L.A. § 7 cmt. 723 (1985 & Supp. 1995). 

123. RESTATEMENT (SECOND) OF TRUSTS § 399 (1959). 

124. Connecticut College v. United States, 276 F.2d 491 (D.C.C. 1960) (attempt to 
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Harvard College v. Attorney Gen., 117 N.E. 903 (Mass. 1917) (attempt to allow Massa- 
chusetts Institute of Technology to cooperate in use of funds given to Harvard College 
for engineering school); See generally, 4A William E. Fratcher, Scott on Trusts § 399.4 
(4th ed. 1988). 
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and West Virginia, but is now authorized by statute in those states. See 4A William F. 
Fratcher, Scott on Trusts § 399.2, at 491 (4th ed. 1988 & Supp. 1990). 
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imposed by the applicable gift instrument on the use or investment 
of an institutional fund. The [Attorney General] shall be notified 
of the application and shall be given an opportunity to be heard. 
If the court finds that the restriction is obsolete, inappropriate, or 
impracticable, it may by order release the restriction in whole or 
in part. A release under this subsection may not change an en- 
dowment fund to a fund that is not an endowment fund. 

(c) A release under this section may not allow a fund to be used 
for purposes other than the educational, religious, charitable, or 
other eleemosynary purposes of the institution affected. 

(d) This section does not limit the application of the doctrine of 
cy pres.'76 


Section 7 allows a release of limitations that adversely affect efficient 
use or that prevent sound investment management of funds if the 
trustees can obtain the approval of the donor. In absence of the donor, 
Section 7 outlines the proper procedure for petitioning the appropriate 
court for relief. This section does not purport to alter the established 
doctrine of cy pres, even though liberalization of the rule has been 
advocated.'?”? Section 7 has proven useful in that it has provided an 
appropriate guide for conduct when a college wishes to challenge the 
restrictions of a gift.12* 


6. Current State of Affairs 


Because of the increasing importance of endowment funds, the gov- 
erning boards of colleges have sought to make more effective use of 
those funds. Prior to 1972, the governing boards and their counsel 
wrestled with questions regarding the use of the total return concept 
in investing endowment funds, permissible investments, their ability 
to delegate investment responsibility, the standard of care to which 
they would be held, and the method of releasing restrictions on the 
use or selection of investments of donations. Before enactment of the 
UMIFA the state of the law concerning these issues was uncertain in 
most jurisdictions. There was virtually no statutory law regarding 
college board members and the case law was sparse. 

The legal impediments that were thought to deprive governing board 
members of their freedom of action involving investment of endowment 
funds were more legendary than real and these myths were often 
furthered by their attorneys who based their advice upon analogy to 
the law of private trusts. The authors of the UMIFA were aware of 
these problems and through their work provided the board members of 





126. Unir. Ment. Inst. Funps Act, 7A U.L.A. 723 (1985 & Supp. 1995). 
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Responsibility, 73 Harv. L. REv. 433, 468-76 (1960). 
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129. See CarEY & BriGHT, THE LAW AND THE LorE, supra note 64. 
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colleges with a guide for investing endowment funds. Because of their 
work college endowment investment policies have generally become 
more in tune with modern investment theory. As a result, the market 
value of college endowments has greatly increased thus easing the 
financial pressures facing colleges today. 

Despite the many beneficial aspects of the UMIFA, there is a looming 
concern over the manner in which colleges invest. This concern has 
two components which are often interrelated. The first involves the 
type of assets colleges are increasingly investing in. The second con- 
cerns the lack of organizational structure in making and overseeing 
investment decisions. 

It is important that colleges diversify their investment of endowment 
funds. Diversifying moderates the dangers inherent in investing by 
minimizing uncompensated risk. Some colleges, however, have aggres- 
sive, and in some cases questionable, investment strategies that place 
a significant percentage of their endowment assets in traditionally more 
risky investments such as venture capital, emerging markets, hedge 
funds, and unimproved real estate. The pioneer of this strategy is Yale 
University which puts ‘‘roughly 60 percent of its portfolio into less- 
conventional—and generally riskier—investments.’’!*° Another leader is 
Duke University which assigns half of its endowment to such invest- 
ments.**! Among smaller institutions, Buena Vista University, a private, 
liberal-arts college in northwestern Iowa, invests 88 percent of its $66 
million portfolio in foreign and domestic stocks, with 64 percent of 
that portion invested in overseas markets (thus over 50 percent of its 
total portfolio is invested in foreign equities).*%? 

Although these types of investments deserve a place in such large 
portfolios, the degree to which some schools have invested in them is 
questionable given the fact that these classes of assets tend to fluctuate 
wildly often leaving the investments worthless. Two recent prominent 
examples of this are the losses incurred by both the City Colleges of 
Chicago and Odessa Junior College by investing in complex and risky 
derivative securities. In March, 1994, the City Colleges of Chicago, a 
group of seven community colleges, announced that almost their entire 
portfolio of $100 million was invested in mortgage-backed securities 
whose value had plunged due to rising interest rates.*** Around the 
same time Odessa Junior College in Odessa, Texas announced that it 
had invested the school’s entire $22 million portfolio in mortgage 
derivatives whose value had also fallen precipitously to around $10 
million.*** Another recent example of such a loss is Harvard’s 1992 
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$225 million markdown of its high risk private investment portfolio 
when some of its non-traditional investments lost their value.’ 

The second component of this concern over the manner in which 
colleges invest is more troubling. Many colleges have never articulated 
their investment objectives much less an investment policy to meet 
those objectives, while many of those that have set policies and objec- 
tives do not have a well devised organizational structure for making 
and overseeing investment decisions. An example of the former problem 
is Buena Vista University, which lacks a formal investment policy with 
investment objectives and guidelines despite having an endowment 
worth $66 million.*** This omission may portend future problems. The 
latter problem is evidenced by the many colleges that either leave 
investment decisions in the hands of one person or delegate investment 
decisions to outside managers without properly overseeing their actions. 
Both the City Colleges of Chicago and Odessa Junior College gave their 
school treasurer sole discretion regarding investment decisions without 
properly overseeing their actions until it was too late. 

Setting an investment policy with investment objectives and oversee- 
ing investment decisions are among the fiduciary duties of a board of 
trustees. Because these duties may not be properly exercised at some 
colleges, the remainder of this article will be devoted to constructing 
a model of investment organization and decision-making that all col- 
leges, large or small, public or private, should consider. 


III. MODEL OF INVESTMENT ORGANIZATION AND DECISION-MAKING 


Institutional mismanagement of endowment funds and disappointing 
investment results are primarily due to poor organization, unclear lines 
of responsibility, and shoddy establishment or monitoring of investment 
objectives. The familiar story of the ‘‘rogue broker or trader’’ or the 
‘‘inept money manager”’ is colorful and easy to understand. The focus, 
however, should be on the governing board and its success in super- 
vising and controlling the investment decisions of those to whom they 
delegate daily responsibility. This section will lay out a model that all 
colleges should consider when examining their investment organization 
and decision-making procedures. 


A. The Investment Committee 


The governing board of a college should accept the management of 
its school’s endowment as one of its most important responsibilities. 
The board is ultimately responsible for the management and use of the 
endowment. However, in order to concentrate the attention essential 
for fulfilling this responsibility it ought to establish an independent 
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investment committee to which is delegated full responsibility for 
supervising the endowment. An investment committee should be es- 
tablished regardless of the size of the endowment. 

This investment committee should be separate from the board’s fi- 
nance committee. The committee should consist of a minimum of three 
members and a maximum of twelve. A majority of the committee 
members and the chairperson should be board members. The remaining 
members may be qualified non-board members and there should be at 
least one or two qualified non-board members, depending on the size 
of the board, in order to obtain an outsider’s perspective. The members 
should share a commitment to their responsibility as a committee 
member and have a certain basic level of investment vocabulary and 
knowledge of how institutional committees and investment markets 
function. They should also be free from conflicts of interest. 

The members of this investment committee should have staggered 
terms. This is important so that the committee will not become domi- 
nated by one person over a long period of time, while maintaining a 
certain level of continuity. 

In order for the meetings to be most productive and improve partic- 
ipation, a reasonable number of meetings should be held each year. 
Anywhere between four and six meetings seems reasonable given the 
committee’s important oversight function. An actionable agenda that 
allows for reasoned discussion and decision-making should be set for 
each meeting. The agenda should be set by the chairperson and dis- 
tributed to the other committee members at least a week before the 
meeting so that all committee members can come prepared to discuss 
what is on the agenda. During the discussions the members should 
take advantage of each other’s expertise but should not allow themselves 
to be dominated by one person’s particular knowledge of a matter. 
Moreover, discussion should focus primarily on policy issues and 
oversight and not on individual investment decisions. 

To strengthen the committee’s deliberations and make their meetings 
more productive, the committee should be provided with part- or full- 
time staff support. The size of the staff will depend on the size of the 
endowment. The support staff should primarily be concerned with 
providing the committee with reports, analyzing investment perform- 
ance, and monitoring investment management. This support staff may 
take the form of an investment office located within the confines of the 
college. 

The functions of this investment committee will consist primarily of 
three important tasks: 1) Establishing an investment policy with in- 
vestment objectives; 2) Delegating daily investment decision-making; 
and 3) Overseeing the performance of individual investment managers 
and the total performance of the endowment. 


B. Establishment of an Investment Policy with Investment Objectives 


One of the most important functions of the investment committee is 
to formulate and recommend to the board an investment policy with a 
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set of investment objectives. This is a difficult and time consuming 
assignment but it is vital for proper planning and oversight purposes. 
The investment policy should be in writing and it should be stated 
clearly without conflicting goals or undefined terms. An investment 
policy should be set to meet the needs of the institution, not in an 
attempt to outperform the market averages. 

The investment policy should state detailed and specific measurable 
objectives that will be reviewed at regular intervals (at least twice a 
year). The review is necessary to ensure that the objectives remain valid 
and are being properly pursued. The objectives will include items such 
as investment restraints, asset allocation, stock and bond quality, port- 
folio turnover, the number of outside investment managers, and other 
measurable investment criteria. Specifically, investment committees 
should consider a strong emphasis on equity assets, proper diversifi- 
cation of assets, and low turnover of investment managers when com- 
posing their college’s investment policy. 

The investment policy should be set within the context of the overall 
financial plan and should be consistent with the overall objectives of 
the college. The starting point in setting an investment policy is a 
statement of what role the endowment is expected to perform. After 
articulating this role the investment committee should set a target for 
the expected rate of return from the endowment and a target for 
spending from the endowment over a period of years (the latter target 
is generally given to them by the finance committee). The committee 
must select the appropriate return objective for the endowment in light 
of both the level of risk considered acceptable and the institution’s 
needs. For example, a committee may come up with a target annual 
endowment growth rate of eight percent and an estimated spending 
rate of five percent a year. From there the committee would meet with 
the daily manager to determine an acceptable investment strategy needed 
to meet these expectations. In this second stage the focus is on the 
corresponding degree of risk that accompanies this expected return. If 
the degree of risk is too high the committee would have to scale back 
its expectations when formulating its investment policy. 

The investment policy must be approved by the full board and when 
expectations change or there are fundamental changes in market con- 
ditions, the committee may alter the objectives, again subject to the 
approval of the board. 


C. Delegation of Daily Investment Decision-Making 


A second important function of the investment committee is the 
delegation of day-to-day investment decision-making. Skilled profes- 
sional investment management is essential for all endowments. The 
investment committee should leave the daily management of funds, 
including security selection, to professional management. Here the 
committee has primarily two options. They may either delegate this 
responsibility to an ‘‘in-house’’ manager who is an employee of the 
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institution or to one or more ‘‘outside’’ independent investment man- 
agers. Under the first option the investment committee hires an in- 
vestment manager who, subject to the approval of the committee, 
chooses the specific assets in which the funds will be invested or 
chooses the ‘‘outside’’ money managers to whom the money will be 
entrusted. The ‘‘in-house’’ manager should have a support staff to aid 
him in this process. Under this first option the institution may also 
organize an investment staff within a corporation that is legally inde- 
pendent but wholly controlled by the institution. This ‘‘captive’’ entity 
may serve to minimize potential friction within the college over the 
higher salaries generally paid to professional portfolio managers com- 
pared with its own staff, or to provide some insulation against the 
college’s other employees injecting themselves into investment mat- 
ters.18”7 Under the second option the committee itself chooses the outside 
managers that will be used. 

In choosing an investment manager it is vital that the committee 
ensure that the investment philosophy and style of the manager is 
aligned with the objectives of the college. This criterion is more im- 
portant than the manager’s long-term investment performance. Simply 
choosing investment managers based on their performance may put a 
college at odds with its risk preferences regarding endowment investing. 
The committee must give a copy of the board’s stated investment policy 
and objectives to the managers to guarantee that each manager has been 
notified of the college’s goals regarding endowment investing. This 
should clarify any misunderstanding as to the manner in which the 
funds will be invested. 

The investment committee must also determine the appropriate degree 
of managerial discretion it will give to its investment managers. The 
committee should give its in-house and outside managers broad discre- 
tion to make daily investment decisions as long as they are fully aware 
of the institution’s stated investment policy and objectives. Problems 
often occur where an investment committee offers broad discretion to 
its investment managers without guiding their actions with a stated 
investment policy or where too little discretion is given despite a clearly 
stated policy. Under the first scenario endowment funds can be placed 
at risk by imprudent investment strategies, whereas under the second 
scenario the investment managers are often unable to take advantage 
of market opportunities because they must receive approval from the 
committee before taking action. An investment committee should not 
be concerned about giving its investment managers broad discretion if 
it has complied with its responsibility of formulating an investment 
policy for its managers to follow. 

The committee should allow the managers to operate in an environ- 
ment characterized by a long-term horizon and an absence of compet- 
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itive ‘‘horse-races.’’ Moreover, the committee members should have 
frequent and open communication with the managers. 


D. Oversight 


The third important function of an investment committee is its over- 
sight function. This function is no less important than the other two; 
it will, however, become less arduous and filled with fewer surprises 
if the first two functions are handled correctly. This responsibility takes 
the form of evaluating both the performance of each investment manager 
and the performance of the total endowment. 

A proper evaluation of all individual investment managers, both in- 
house and outside, should be done from a short- and long-term per- 
spective. From a short-term perspective, the investrsent committee 
should check to see if the investment manager is achieving the agreed 
upon investment objectives. In doing so, they should check each man- 
ager’s list of investments to ensure the objectives are being followed. 
In viewing this list, however, they should not criticize specific invest- 
ments as long as they are permissible under the guidelines. This short- 
term evaluation should take place twice a year. 

From a long-term perspective, the investment committee should ex- 
hibit patience and an understanding of the long-term investment time 
horizon facing endowment funds. Therefore, in evaluating investment 
managers’ performance from this perspective, the committee should 
examine each manager’s investment performance over a full market 
cycle. By exhibiting patience, the committee will help ensure that the 
managers do not overemphasize short-term results and adopt more risky 
strategies to achieve greater gains for fear of losing their job; instead, 
the committee will help the managers focus on steady long-term per- 
formance within the stated investment objectives. 

Evaluating the performance of the total endowment is the second 
aspect of an investment committee’s oversight function. The most 
obvious measure of investment performance is the rate of total return 
which is calculated by adding the appreciation in value of the endow- 
ment and its income yield (dividends, interest, etc.). Appreciation, 
income yield and total return are expressed in percentage terms, so 
that if an endowment fund has appreciated in value from $1,000,000 
to $1,100,000 and has produced $30,000 in income, it has appreciated 
10 percent, yielded 3 percent, and amassed a total return of 13 percent. 
The total return figure is the most useful figure for evaluating the 
performance of the total endowment. 

Evaluating the performance of the total endowment is important for 
three reasons. First, comparing ‘‘our’’ endowment’s performance with 
the performance of other colleges’ endowments may help determine if 
the abilities of investment managers or strategies differ.** Second, by 
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evaluating total performance an investment committee may find a way 
to improve investment performance. Third, evaluation will provide 
insight into probable long-range performance which has important 
implications for investment and spending policies. 

By establishing an investment committee whose responsibilities in- 
clude establishing an investment policy with investment objectives, 
delegating daily investment decision-making, and overseeing individual 
investment managers’ performance and total endowment performance, 
the stories emanating from colleges regarding institutional mismanage- 
ment of endowment funds and disappointing investment results should 
subside. Those governing boards that already follow a model similar 
to the one proposed above are in a position to see their endowment 
funds continue to grow whether or not this secular bull market contin- 
ues. Those who have yet to organize this vital aspect of a college’s 
fiscal health ought to act now to rectify their situation before their 
institution becomes the next example of institutional financial misman- 
agement. 


CONCLUSION 


Over the past thirty years, the financial condition of colleges has 
worsened. Colleges face higher costs to provide education and increas- 
ingly need money to finance expanded or improved services and capital 


needs. Concurrently, the funds they receive from state and federal 
government have steadily decreased. Although colleges have been able 
to increase their tuitions each year, evidence is mounting that colleges 
will have to turn to alternative measures to finance their operations. 
As these trends have evolved, colleges have turned to their endowments 
to ease these fiscal pressures. 

Fortunately, the endowment fund of the average college has increased 
significantly over the last thirty years. College endowments have grown 
not only because of an attractive financial market environment, but also 
because colleges have reformulated their endowment assets to include 
more relatively risky investments, principally domestic common stock. 
Colleges decided to invest more endowment assets in these areas prin- 
cipally because the guidelines set forth under the UMIFA cleared up 
the misconceptions that had plagued endowment investing prior to 
1972. Since approval of the UMIFA, college endowments have become 
more diversified and better performers. 





endowment’s performance and the performance of other endowments with similar char- 
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Today, diversification includes investments not only in domestic 
common stocks, but also in emerging markets, real estate, venture 
capital, and derivatives. These assets deserve a place in large well- 
diversified portfolios. However, there is growing concern that colleges 
are unduly increasing their exposure to these areas, and thus increasing 
their risk, in order to capture greater investment returns. Investment 
strategies that overweight these non-traditional, riskier strategies are 
questionable, especially in light of the growing importance of endow- 
ment funds and the recent stories of staggering losses suffered by the 
City Colleges of Chicago, Odessa Junior College, the Common Fund, 
and many other public and private institutions. 

The major cause of such losses and poor investment results, in 
general, is the investment organization, decision-making process, and 
oversight, or lack thereof, that exists at many colleges. Given the 
importance of endowment funds, and in some cases the enormous sums 
involved, the governing boards of colleges cannot afford to sit back 
and hope for their endowment to grow and react when there is a 
problem. They must take a proactive approach in their role as the 
ultimate managers of the endowment. They must accept this responsi- 
bility and take the steps necessary to ensure that their endowment can 
help them ease their fiscal pressures and provide the same level of 
education for future generations of students. 
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Unsportsmanlike Conduct—Exploiting College Athletes, by Walter 
Byers (with Charles Hammer). University of Michigan Press, Ann 
Arbor, Mich. 1995. 


This aptly titled book by the first full-time executive director of the 
National Collegiate Athletic Association (NCAA) chronicles the contin- 
uing economic and academic exploitation of intercollegiate athletes by 
the organization’s member institutions. Based on his perspective as a 
former high ranking insider, Walter Byers acknowledges that the NCAA 
is a powerful cartel that furthers the economic interests of its member 
colleges and universities at the expense of their ‘‘student-athletes.”’ 
Although his views do not offer any new revelations or conclusions,’ 
they are a stinging indictment of the current system of NCAA rules 
and enforcement by a person with thirty-six years’ experience and first- 
hand observations as the NCAA’s chief administrator during an impor- 
tant period of the organization’s history. 

The book’s introduction states Byers’ central premise that the increas- 
ing number of NCAA rules violations and infractions cases are the 
product of universities’ ‘‘neoplantation belief’’ that the multi-million 
dollar revenues from college sports belong exclusively to the ‘‘over- 
seers’’ and ‘‘supervisors’’ {i.e., athletics administrators and coaches) 
and should not be shared with the ‘‘plantation workers’’ (i.e., athletes).? 
Observing that the NCAA was formed in 1906 in response to President 
Theodore Roosevelt’s idealistic view of college sports as a legitimate 
educational endeavor, he notes that the NCAA has departed from its 
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stated objective of ensuring that intercollegiate athletics primarily fur- 
thers educational objectives and exists as an amateur extracurricular 
student activity that is distinct from professional sports. Rather than 
seeking to preserve and enhance the academic and overall welfare of 
their student-athletes, NCAA member institutions have sacrificed these 
goals to advance their own economic interests. 

Byers identifies airplane travel and national television as two major 
factors that have combined to transform college sports from ‘‘an extra- 
curricular student activity into big business.’’* Universities use inter- 
collegiate sports as a means of attracting financial support and increasing 
student enrollment. Successful and highly visible athletic programs 
provide many direct and indirect economic benefits to universities. He 
notes that universities’ quest for growth, prestige, and money create a 
climate in which ‘‘today’s collegiate policies weigh heavily in favor of 
athletics readiness over academics preparedness.’’* 

Because of the substantial revenue-generating capacity of college 
sports programs, Byers asserts that athletics department administrators 
and coaches have significant power to influence and/or control decision- 
making within the university structure that affects student-athletes. He 
points out that the coach of an outstanding football or basketball 
program may make more money than his university president and have 
more influence with university trustees because of his success on the 
playing field and national television exposure. Byers details several 
instances in which well known and successful coaches have defeated 
their respective university presidents’ efforts to rein in runaway athletics 
programs or accord higher priority to academic issues involving student- 
athletes. 

In an effort to compete successfully in the popular and high revenue 
sports of football and basketball and to remain on par with their sister 
institutions, many universities engage in a ‘‘keep-up-with-the-Joneses 
spending spree.’’> Byers demonstrates that athletics administrators en- 
gage in empire building by expanding the bureaucracy of their respec- 
tive sports programs. Doing so causes athletics department costs to 
escalate and creates the need to increase the revenues generated by a 
university’s sports program or subsidization received from outside 
sources. Powerful coaches have been successful in resisting cost-cutting 
measures proposed at the NCAA level to trim athletic department 
expenditures. Byers notes that mandatory student fees and public funds 
often are used to subsidize already bloated athletics department budgets 
to the detriment of academic departments within universities. 





3. Id. at 79. 
4. Id. at 45. 
5. Id. at 225. 
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Despite their strong common interest in maximizing the aggregate 
dollars generated from sponsoring college sports, Byers describes the 
continuing fights over the division of the economic pie from television 
revenues among NCAA member institutions. The more prestigious 
conferences and schools that have ‘‘big time’’ nationally recognized 
athletics programs historically have sought to receive a larger portion 
of television dollars at the expense of the smaller ‘‘have not’? NCAA 
schools. A group of major football-playing universities formed the 
College Football Association (CFA) and invalidated the NCAA’s tele- 
vision contract for football in 1984 on antitrust grounds in an effort to 
increase the television appearances and revenues of CFA members. As 
another illustrative example, Byers points out the University of Notre 
Dame’s subsequent decision to ignore its CFA comrades-in-arms and to 
enter into its own network television deal secretly. 

An important aspect of this book is its acknowledgment that NCAA 
members hurt themselves when an individual university or group of 
schools pursues its own economic interests contrary to the common 
good, but benefit themselves when they unite and function as a cartel. 
Byers observes that, despite the CFA’s antitrust victory, it ultimately 
reduced the television rights fees paid to individual NCAA members.® 
On the other hand, the NCAA has significantly enhanced its members’ 
economic interests through its united efforts to preserve ‘‘amateurism’’ 
in college athletics. The NCAA’s steadfast adherence to this outdated 
and abandoned concept, as reflected by the demise of the Amateur 
Athletic Union and changes allowing American professional athletes to 
be eligible for Olympic competition, enables its members to expand 
and strengthen their control of college athletes in the name of ama- 
teurism. 

Byers correctly asserts that the NCAA’s claimed need to protect 
college athletes from commercial evils provides a veil behind which 
universities exercise monopoly control of intercollegiate sports for their 
own economic benefit. To defend antitrust challenges, avoid coverage 
under state workers’ compensation statutes, and preserve their tax- 
exempt status, the NCAA and its members persistently contend that 
college athletics is a not-for-profit educational activity, even though it 
is a billion dollar enterprise. NCAA regulations to preserve amateurism, 
according to Byers, are the means by which universities are able to 
exploit college athletes, who lack an effective voice and role in NCAA 
rule-making and enforcement procedures. 

In Chapter 5 of his book Byers provides an enlightening discussion 
concerning the evolution of ‘‘full ride’’ athletics scholarships which 
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are now granted by most NCAA members. The existing system of 
athletics scholarships primarily was developed as a means of stopping 
cheating by NCAA schools during recruiting and eliminating payments 
from a university’s alumni and boosters directly to favored athletes for 
their college expenses. This was a prevalent practice during the 1930’s 
and early 1940’s that ultimately was banned as ‘‘pay for play’’ incon- 
sistent with the concept of amateurism. The NCAA had great difficulty 
enforcing the 1948 Sanity Code that had established financial need and 
minimum academic requirements, rather than playing ability, as a 
condition of an athlete’s receipt of school-provided financial aid. In 
1956 the NCAA began permitting its member schools to pay an athlete’s 
full educational expenses (e.g., tuition, fees, books, and room and 
board) regardless of financial need or academic potential. 

The NCAA considers a grant of educational expenses to an athlete, 
which originally could not be withdrawn if the recipient chose not to 
play, as consistent with ‘‘amateurism’’ because this is not a payment 
for athletic services. Byers observes that promulgation of this NCAA 
rule was actually ‘‘a nationwide money-laundering scheme’” that al- 
lowed alumni and boosters to contribute money to colleges for trans- 
mission to players in the form of an athletics scholarship but prohibited 
direct payments from these parties to players. The NCAA characterizes 
an athlete who receives financial benefits exceeding the value of his 
athletics scholarship to be a ‘‘professional’’ who is ineligible to play 
college sports. 

Against this backdrop in which ‘‘old-time amateur principles’’ apply 
to the college athlete with ‘‘modern-day commercial involvement for 
coaches and institutions,’’ Byers laments the unrealistic expectation 
that ‘‘a relatively small NCAA enforcement crew .. . keep the situation 
clean.’’® He points out that national recruiting of athletes and playing 
of games out-paced the enforcement capabilities of regional athletics 
conferences, thereby creating the need for a national body to govern 
college athletics. However, he also ironically presents historical evi- 
dence that the NCAA has lost its effectiveness as a governing body as 
the national popularity of college sports and influence of television 
dollars significantly increased a university’s economic rewards for field- 
ing successful teams and reduced its officials‘ willingness to accept 
responsibility for NCAA rules violations. For example, in 1952, which 
was before the explosive economic growth of college sports, the Uni- 
versity of Kentucky acknowledged that some of its basketball players 
had received financial benefits in violation of NCAA rules and accepted 
a penalty resulting in the cancellation of all of its basketball games for 





7. Id. at 73. 
8. Id. at 13. 
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one year.® By contrast, during the 1980’s growth period of college 
athletics, Southern Methodist University officials attempted to cover up 
systematic cash payments to football players and impeded NCAA en- 
forcement efforts that eventually resulted in the suspension of its 
football program for two years.’ 

Byers contends that the NCAA is asked to do too much by its members 
and is poorly equipped to police college sports and maintain athletics’ 
proper role as a legitimate part of a university’s educational mission. 
He notes that the NCAA’s member universities have refused to appro- 
priately recognize the modern-day realities of college athletics and to 
ensure that their athletic officials and coaches assume primary respon- 
sibility for the integrity of their sports programs. Rather, they have 
promulgated encyclopedic rules and regulations that are virtually im- 
possible for a limited NCAA staff to effectively enforce and ensure 
compliance by more than 1,100 member schools. Byers also bemoans 
NCAA investigators’ lack of enforcement authority and resources to 
accomplish their delegated task of policing. 

Byers observes that the NCAA is increasingly required to assume a 
broader enforcement role because some universities are unwilling to 
implement effective internal procedures to prevent a coach’s disregard 
of established rules in a quest for playing field success with its accom- 
panying substantial economic rewards. He cites the NCAA’s costly 
thirteen year enforcement action against the University of Nevada-Las 
Vegas (UNLV) arising out of Coach Jerry Tarkanian’s involvement in 
NCAA rules violations and the NCAA’s defense of ensuing litigation 
as a glaring example. Because the NCAA Infractions Committee ulti- 
mately abandoned its original proposed penalty that would have re- 
quired UNLV to suspend Tarkanian from his position as basketball 
coach, Byers maintains that ‘‘Jerry Tarkanian beat the system . . . [and] 
left the NCAA in distraught circumstances.’’" 

Any ‘‘distraught circumstances’’ that the NCAA currently faces are 
the product of its own members’ making rather than the detrimental 
influence of any external forces. The NCAA is one of the most powerful 
private organizations in America yet it still remains largely free of 
government regulation. The United States Supreme Court has held the 
NCAA is not a state actor whose conduct is subject to the constraints 
of the Constitution.’? State laws attempting to regulate the NCAA have 
been declared unconstitutional because of the organization’s national 





9. Id. at 56-61. 

10. Id. at 17-36. 

11. Id. at 216. 
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scope of operations.* Courts have consistently failed to fully recognize 
the predominantly commercial nature of college sports and apply the 
federal antitrust laws to invalidate NCAA rules that exploit student- 
athletes." 

While downplaying or failing to recognize the true nature and wide 
scope of the NCAA’s power, Byers astutely observes that ‘‘almost no 
one wants to change the structure or rules of this successful entertain- 
ment enterprise.’’'® He states that: ‘‘[t]oday’s enlarged NCAA rule book 
and the beleaguered NCAA enforcement program cannot produce the 
changes and restore the integrity many seek.’’*® He rightly concludes 
that the economic interests of individual conferences and universities 
engaged in big time college sports preclude effective internal reform 
efforts within the NCAA necessary to protect student-athletes’ economic 
and academic interests. 

Byers formulates the laudable general proposal to give student-ath- 
letes the same commercial opportunities as coaches and athletics ad- 
ministrators and the same academic opportunities as other university 
students. He recommends that Congress enact a ‘‘College Athletes’ Bill 
of Rights’’ to counteract NCAA members’ exercise of their monopoly 
power to further their own economic interests to the detriment of 
student-athletes’ welfare. His plan consists of five major proposals to 
promote the freedom and welfare of college athletes: 1) eliminating 
NCAA authority to establish the uniform term, value, and conditions 
of an athletics scholarship and control of an athlete’s outside income 
during his collegiate career; 2) ending the NCAA ban on an athlete’s 
employment during the school year; 3) requiring repeal of NCAA 
transfer rules that currently unreasonably tie an athlete to his current 
college; 4) requiring the NCAA to allow athletes to consult with agents 
in making sports career choices; and 5) amending state workers’ com- 
pensation laws to cover college athletes.’? With the exception of the 
last recommendation, which is outside the scope of Congressional 
legislative authority, Byers’ proposals appear to be a reasonable effort 
to allow college athletes to share in some of the economic revenues 
generated by their athletic prowess without unduly depriving univer- 
sities of the financial benefits of sponsoring intercollegiate athletics. 

To maintain, and perhaps enhance, competitive balance among NCAA 
institutions, Byers proposes a Competitive Opportunity Plan to enable 





13. National Collegiate Athletic Ass’n v. Miller, 10 F.3d 633 (9th Cir. 1993), cert. 
denied, 114 S. Ct. 1543 (1994). 

14. See generally, Carstensen & Olszowka, supra note 1; Mitten, supra note 1; and 
Goldman, supra note 1. 

15. BYERS, supra note 2, at 109. 

16. Id. at 109. 

17. Id. at 374-84. 
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less successful schools to improve their sports programs by means other 
than making illicit payments to athletes or compromising academic 
standards.'® He also advocates: 1) using antitrust law to invalidate 
NCAA rules that do not legitimately further competitive balance among 
universities that regularly compete against each other;*® 2) requiring 
colleges to provide an annual ‘‘value-added’’ academic report card for 
ALL students to evaluate and raise their academic performance level;?° 
and 3) requiring universities to report financial data for all business 
enterprises generating more than $1 million annually to open these 
records to public view.?1 These recommendations appear to offer some 
promise as a means of achieving the author’s objectives. 

On the whole, Walter Byers’ expose of college athletics is informative 
and provides interesting reading. It is indeed disheartening to me as a 
rabid college sports fan to have the realities of intercollegiate athletics 
confirmed by a former NCAA insider with intimate knowledge of the 
facts. As a law professor, I reluctantly agree that the NCAA and its 
members are guilty of unsportsmanlike conduct that may require federal 
judicial or legislative action to prevent continuing economic and aca- 
demic exploitation of student-athletes. 





. at 384-87. 
. at 387-92. 
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